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93p CoNGRESS SENATE | Reporr 
Ist Session No. 93-724 


PROTECTING PRIVACY AND THE RIGHTS OF 
FEDERAL EMPLOYEES 


Marcu 4, 1974.—Ordered be to printed 


Mr. Ervin, from the Committee on the Judiciary, 
submitted the following 


REPORT 


[To accompany S. 1688] 


The Subcommittee on Constitutional Rights to which was referred 
the bill S. 1688 to protect civilian employees of the executive branch 
of the U.S. Government in the enjoyment of their constitutional rights 
and to prevent unwarranted governmental invasions of their privacy, 
having considered the same, reports favorably thereon without amend- 
ments and recommends that the bill do pass. 

S. 1688 is identical to S. 1488 as unanimously reported by the com- 
mittee and unanimously approved by the Senate in the last Congress. 
The report on S. 1488 is therefore reprinted below as approved by the 
committee. 

PURPOSE 


The purpose of the bill is to prohibit indiscriminate executive 
branch requirements that employees and, in certain instances, appli- 
cants for Government employment disclose their race, religion, or na- 
tional origin; attend Government-sporisored meetings and lectures or 
participate in outside activities unrelated to their employment; report 
on their outside activities or undertakings unrelated to their work; 
submit to questioning about their religion, personal relationships or 
sexual attitudes through interviews, psychological tests, or polygraphs; 
support political candidates or attend political meetings. The bill 
would make it illegal to coerce an employee to buy bonds or make 
charitable contributions. It prohibits officials from requiring him to 
disclose his own personal assets, liabilities, or expenditures, or those 
of any member of his family unless, in the case of certain specified 
employees, such items would tend to show a conflict of interest. It 
would provide a right'to have a counsel or other person present, if the 


8. Rept. 724, 93-1—1 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


Approved For Release 2005/03/24 Beer eh OU sasrsuue noRnOls 2 


employee wishes, at an interview which may lead t« disciplinary pro- 
ceedings. It would accord the right to a civil action in a Federal court 
for violation or threatened violation of the act, and it would establish 
a Board on Employees’ Rights to receive and condu«i. hearings on com- 
plaints of violation of the act and to determine an: administer reme- 
dies and penalties. 

STATEMENT 


The subcommittee has found a threefold need for this legislation. 
The first is the immediate need to establish a stat: tory basis for the 
preservation of certain rights and liberties of these who work for 
government now and those who will work for it in the future. The bill, 
therefore, not only remedics problems of today but.},0ks to the future, 
in recognition of the almost certain enlargement of the scope of 
Federal activity and the continuing rise in the nun:ber of Americans 
employed by their Federal Government or serving ji in some capacity. 

Second, the bill meets the Federal Government's need to attract 
the best: qualified employees and to retain them. As the former Chair- 
man of the Civil Service Commission, Robert Rams} «ck, testified : 


Today, the Federal Government affects the ives of every 
human being in the United States. Therefore, +:e need better 
people today, better qualified people, more ded cated people, 
in Federal service than we ever needed before. «A.nd we cannot 
get them if you are going to deal with them o1 the basis of 
suspicion, and delve into their private lives, bec: use if there is 
anything the average American cherishes, it i: his right of 
freedom of action, and his right to privacy. So I think this 
bill is hitting at an evil that has grown up, i.aybe not in- 
tended, but which is hurting the ability of the Federal 
Government to acquire the type of personnel :hat we must 
have in the career service. 

Third is the growing need for the beneficial inflience which such a 
statute would provide in view of the present impact « f Federal policies, 
regulations and practices on those of State and locs| government and 
of private business and industry. An example of tl.e interest. demon- 
strated by governmental and private employers ist ie following com- 
ment by Allan J. Graham, secretary of the Civil Service Commission 
of the city of New York: , 


It is my opinion, based on over 25 years of fo°mer Govern- 
ment. service. including some years in a fairl: high mana- 
gerial capacity, that your bill, if enacted into ‘aw, will be a 
major step to stem the tide of “Big Brotherism.” which con- 
stitutes a very real threat to our American way of life. 

In my present position as secretary of the “ivil Service 
Commission of the city of New York, I have taken steps to 
propose the inclusion of several of the concep: s of your bill 
into the rules and regulations of the. city civil service com- 
mission. 


Passage of the bill will signify congressional recognition of the 
threats to individual privacy posed by an advanced 1 echnology and by 
increasingly more complex organizations. I]ustrating these trends is 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


Approved For Release el CIA-RDP81-00818R000100060008-0 


the greatly expanded use of computers and governmental and private 
development of vast systems for the efficient gathering of information 
and for data storage and retrieval. While Government enjoys the bene- 
fit of these developments, there is at the same time an urgent need for 
defining the areas of individual liberty and privacy which should be 
exempt from the unwarranted intrustions facilitated by scientific 
techniques. 

As Prof. Charles Reich of Yale Law School has stated, this bill 
“would be a significant step forward in defining the right of privacy 
today.” 

“One of the most important tasks which faces the Congress and 
State legislatures in the next decade is the protection of the citizen 
against invasion of privacy,” states Prof. Stanley Anderson of the 
University of California, Santa Barbara. “No citizens,” in his opinion, 
“are in more immediate danger of incursion into private affairs than 
Government employees. When enacted the bill will provide a bulwark 
of protection against such incursions.” ; : 

The bill is based on several premises which the subcommittee investi- 
gation has proved valid for purposes of enacting this legislation. The 
first is that civil servants do not surrender the basic rights and liber- 
ties which are their due as citizens under the Constitution of the 
United States by their action in accepting Government employment. 
Chief among these constitutional protections is the first amendment, 
which. protects the- employee to privacy in his thoughts, beliefs and 
attitudes, to silence in his action and participation or his inaction and 
nonparticipation in community life and civic affairs. This principle is 
the essence of constitutional liberty in a free society. 

The constitutional focus of the bill was emphasized by Senator 
Ervin in the following terms when he introduced S,. 1085 on Febru- 
ary 21, 1967: 


-If this bill is to have any meaning for those it affects, or 
serve as a precedent for those who seck guidance in these 
matters, its purpose must be phrased in constitutional terms. 
Otherwise its goals will be lost. 

We must have as our point of reference the constitutional 
principles which guide every official act of our Federal Gov- 
ernment. I believe that the Constitution, as it was drafted 
and as it has been implemented, embodies a view of the citi- 

‘zen as possessed of an inherent dignity and as enjoying cer- 
tain basic liberties. Many current practices of Government 
affecting employees are unconstitutional; they violate not: 
only the letter but the very spirit of the Constitution. 

I introduced this bill originally because I believe that, to: 
the extent it has permitted or authorized unwarranted inva- 
sion of employee privacy and unreasonable restrictions on 
their liberty, the Federal Government has neglected its con- 
stitutional duty where its own employees are concerned, and. 

‘it has failed in its role as the model employer for the Nation.. 

Second, although it is a question of some dispute, I hold 
that Congress has a duty under the Constitution not only to | 
consider the constitutionality of the laws it enacts, but to 
assure as far as possible that those in the executive branch: 
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responsible for administering the laws adhe e to constitu- 
tional standards in their programs, policies, ad administra- 
tive techniques. 


The committee believes that it is time for Conscress to forsake its 
reluctance to tell the executive branch how to t-eat its employees. 
When so many American citizens are subject to unfair treatment, to 
being unreasonably coerced or required without wi-rrant to surrender 
their liberty, their privacy, or their freedom to #°t or not to act, to 
reveal or not to reveal information about themsely¢s and their private 
thoughts and actions, then Congress has a duty to. all a statutory halt 
to such practices. It has a duty to remind the executive branch that 
even though it might have to expend a little more time and effort to 
obtain some favored policy goal, the techniques and tools must be 
reasonable and fair. 

Each section of the bill is based on evidence from many hundreds 
of cases and complaints showing that generally in the Federal service, 
as in any similar organizational situation, a request from a superior 
is equivalent to a command. This evidence refutes the argument that 
an employee’s response to a superior’s request for information or 
action is a voluntary response, and that an emp!>yee “consents” to 
an invasion of his privacy or the curtailment of his liberty. Where his 
employment opportunities are at stake, where there is present the 
economic coercion to submit to questionable practices which are con- 
trary to our constitutional values, then the presince of consent or 
voluntarism may be open to serious doubt. For tis reason the bill 
makes it illegal for officials to “request” as well is to “require” an 
employee to submit to certain inquiries or practice: or to take certain 
actions. 

Each section of the bill reflects a balancing of the interests involved: 
The interest of the Government in attracting the vest qualified indi- 
viduals to its service; and its interest in pursuing ixudable goals such 
as protecting the national security, promoting equal employment op- 
portunities, assuring mental health, or conductin;: successful bond- 
selling campaigns. There is, however, also the intere::t of the individual 
in protection of his rights and liberties as a privat-: citizen. When he 
becomes an employee of his Government, he has a right to expect that 
the policies and practices applicable to him will ret ect. the best values 
of his society. 

The balance of interests achieved assures him this right. While it 
places no absolute prohibition on Government inq: iries, the bill does 
assure that restrictions on his rights and liberties as a Government 
employee are reasonable ones. 

As Senator Bible stated: 


There is a line between what is Federal busi iess and what 
is personal business, and Congress must draw ‘hat line. The 
right of privacy must be spelled out. 


The weight of evidence, as Senator Fong has s:id: “points to the 
fact that the invasions of privacy under threats and coercion and 
economic intimidation are rampant in our Federal «ivil service system 
today. The degree of privacy in the lives of our civ?! servants is small 
enough as it is, and it is still shrinking with further advances in tech- 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 
5 


nical know-how. That these citizens are being forced by economic 
coercion to surrender this precious liberty in order to obtain and hold. 
jobs is an invasion of privacy which should disturb every American. 
I, therefore, strongly believe that congressional action to protect our 
civil servants is long overdue.” ae 
The national president of the National Association of Internal 
Revenue Employees, Vincent Connery, told the Subcommittee of this. 
proposal in the 89th Congress: 
Senate bill 3779 is soundly conceived and perfectly timed. 
It appears on the legislative scene during a season of public 
employee unrest, and a period of rapidly accelerating demand 
among Federal employees for truly first-class citizenship. 
For the first time within my memory, at least, a proposed bull 
holds out the serious hope of attaining such a citizenship. 
S. 3779, therefore, amply deserves the Fallest support of all 
employee organizations, both public and private, federation 
affiliated, and independent alike. 


Similar statements endorsing the broad purpose of the bill were 
made by many others, including the following witnesses : 
John F. Grincr, national president, American Federation of Gov- 


ernment Employees. | ; ; 
E. C. Tallbeck, national president, United Federation of Postal 


Clerks. ; 
Jerome Keating, president, National Association of Letter Carricrs.. 
Kenneth T. Lyons, national president, National Association of : 

Government Employees. 

John A. McCart, operations director, Government Employees: 

Council of AFL-CIO. 

_Hon. Robert Ramspeck, former Chairman, Civil Service Commis- 
sion. 

Vincent Jay, executive vice president, Federal Professional Associ- 
ation. 

“Francis J. Speh, president, 14th District Department, American 

Federation of Government Employees. 
Lawrence Speiser, director, Washington office, American Civil 

Liberties Union. 

Nathan Wolkomir, national president, National Federation of Fed- 
eral Employees. 

LEGISLATIVE HISTORY 


Following is a chronological account of committee action on this 
legislation to date. 

S, 1688 was preceded by S. 1488 of the 92d Congress, S. 782 of the 
91st Congress, by S. 1035 of the 90th Congress, and by 8. 3079 and 
S. 8703 of the 89th Congress. ’ 

Violations of rights covered by the bill as well as other areas of 
employee rights have been the subject of intensive hearings and in- 
vestigation by the subcommittee for the last five Congresses. 

In addition to investigation of mdividual cases, the Subcommittee 
on Constitutional Rights has conducted annual surveys of agency 
policies on numerous aspects of Government personnel practices. In 
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1965, pursuant to Senate Resolution 43, hearings were conducted on 
due process and improper use of information acq ured through psy- 
chological testing, psychiatric examinations, and security and per- 
sonnel interviews. 

In a letter to the Chief Executive on August 2. 1966, the subcom- 
mittee chairman stated: 


For some time, the Constitutional Rights Subcommittee 
has received disturbing reports from respensible sources 
concerning violations of the rights of Federa! employces. I 
have attempted to direct the attention of apprepriate officials 
to these matters, and although replies have keen uniformly 
courteous, the subcommittee has received ry satisfaction 
whatsoever, or even any indication of awar:ness that any 
problem exists. The invasions of privacy hay: reached such 
alarming proportions and are assuming sucli varied forms 
that the matter demands your immediate and personal 
attention. 

The misuse of privacy-invading personality tests for per- 
sonnel purposes has already been the subject «f hearings by 
the subcommittee. Other matters, such as improper and in- 
sulting questioning during background inve:tigations and 
dne process guarantees in denial of security ¢ earances have 
also been the subject of study. Other employe complaints, 
fast becoming too numerous to catalog, concern such diverse 
matters as psychiatric interviews; lie detectcrs; race ques- 
tionnaires; restrictions on communicating with Congress; 
pressure to support political parties yet restrictions on 
political activities: coercion to buy savings bonds; extensive 
limitations on outside activities yet administr :tive influence 
to participate in agency-approved functions; ules for writ- 
ing, speaking and even thinking; and requirements to disclose 
personal information concerning finances, property and cred- 
itors of employees and members of their familic.s. 


After describing in detail the operation of two current programs to 
ilustrate the problems, Senator Ervin commented: 


Many of the practices now in extensive use have little or 
nothing to do with an individual’s ability or his qualification 
to perform a job. The Civil Service Commission has estab- 
lished rules and examinations to determine the qualifications 
of applicants. Apparently, the Civil Servic.» Commission 
and the agencies are failing in their assignm -nt to operate 
a merit system for our Federal civil service. 

It would seem in the interest of the administ:ation to make 
an immediate review of these practices and iuestionnaires 
to determine whether the scope of the progr: ms is not ex- 
ceeding your original intent and whether the violations of 
employee rights are not more harmful to your long-range 
goals than the personnel shortcuts involved. 

* * * x * * 


Following this letter and others addressed to th. Chairman of the 
Civil Service Commission and the Secretaries of«ther departments, 
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legislation to protect employee rights was introduced in the Senate. 
This proposal, S. 3703 was introduced by the chairman on August 9, 
1966, and referred to the Judiciary Committee. On August 25, 1966, 
the chairman received unanimous consent to a request to add the names 
of 33 cosponsors to the bill, On August 26, 1966, he introduced a bill 
similar to S. 3703, containing an amendment reducing the criminal 
penalties provided in section 2. 'This bill, S. 3779, was also referred to 
the Judiciary Committee, and both S. 3703 and S. 3779 were then re- 
ferred to the Subcommittee on Constitutional Rights. 

Comments on the bill and on problems related to it were made by 
the chairman in the Senate on July 18, August 9, August 25, August 26, 
September 29, October 17 and 18, 1966, and on February 21, 1967.2 

Hearings on S. 8779 were conducted before the subcommittee on 
September 23, 29, 80, and October 8, 4, and 5, 1966. Reporting to 
the Senate on these hearings, the subcommittee chairman made the 
following statement : 


The recent hearings on S. 8779 showed that every major 
employee organization and union, thousands of individual 
employees who have written Congress, law professors, the 
American Civil Libertics Union, and a number of bar asso- 
ciations agree on the need for statutory protections such as 
those in this measure. 

We often find that as the saying goes “things are never as 
bad as we think they are,” but in this case, the hearings show 
that privacy invasions are worse than we thought they were. 
Case after case of intimidation, of threats of loss of job or 
security clearance were brought to our attention in connec- 
tion with bond sales, and Government charity drives. 

Case after case was cited of privacy invasion and denial of 
due process in connection with the new financial disclosure 
requirements. A typical case is the attorney threatened with 
disciplinary action or loss of his job because he is both unable 
and unwilling to list all gifts, including Christmas presents 
from his family, which he had received in the past year. 
He felt this had nothing to do with his job. There was the 
supervisory engineer who was told by the personnel officer 
that he would have to take disciplinary action against the 25 
professional employees in his division who resented being 
forced to disclose the creditors and financial interests of them- 
selves and members of their families. Yet there are no pro- 
cedures for appealing the decisions of supervisors and person- 
nel officers who are acting under the Commission’s directive. 
These are not isolated instances; rather, they represent a 
pattern of privacy invasion reported from almost every State. 

The subcommittee was told that supervisors are ordered 
to supply names of employces who attend PTA moctings and 
engage in Great Books discussions. Under one department’s 
regulations, employees are requested to participate in specific 
community activities promoting local and Federal anti- 
poverty, beautification, and equal employment programs; 
they are told to lobby in local city councils for fair housing 


18ce also, Cong. Rec. Comments. : 
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ordinances, to go out and make speeches.cn any number of 
subjects, to supply flower and grass seed for beautification 
projects, and to paint other people’s houses. When those regu- 
lations were brought to the pibcaminticce attention several 
weeks ago, we were told that they were in d:aft form. Yet, we 
then discovered they had already been : mplemented and 
employees whose official duties had nothin: to do with such 
programs were being informed that failure to participate 
would indicate an uncooperative attitude nd would be re- 
flected in their efficiency records. : 

The subcommittee hearings have produce | ample evidence 
of the outright intimidation, arm twisting and more subtle 
forms of coercion which result when a super-or is requested to 
obtain employee participation in a progra:. We have seen 
this in the operation of the bond sale campa gn, the drives of 
charitable contributions, and the use of self-identification 
minority status questionnaires. We have seen it in the 
sanctioning of polygraphs, personality tests, and improper 
questioning of applicants for employment. 

In view of some of the current practi-es reported by 
employee organizations and unions, it s:ems those who 
endorse these techniques for mind probi:: g and thought 
control of employees have sworn hostility igainst the idea 
that every man has a right to be free of every form of tyranny 
over his mind; they forget that to be free‘a man must have 
the right to think foolish thoughts as well-as wise ones. They 
forget that the first amendment implies the right to remain 
silent as well as the right to speak freely— the right to do 
nothing as well as the right to help impleni:nt lo ty ideals. 

It is not under this administration alone that there has 
been a failure to respect employee rights in x zeal to obtain 
certain goals. While some of the problems xre new, others 
have been prevalent for many years with litt! » or no adminis- 
trative action taken to attempt to ameliorat « them. Despite 
congressional concern, administrative officia!; have failed to 
discern patterns of practice in denial of righis. They seem to 
think that if they can belatedly remedy or: case which is 
brought to the attention of the Congress, the public and the 
press, that this is enough—that the “heat”? wi! subside. With 
glittering generalities, qualified until they n ean nothing in 
substance, they have sought to throw Congriss off the track 
in its pursuit of permanent. corrective actioy:. We have seen 
this in the case of personality testing, in the use of poly- 
graphs, and all the practices which tle bill would 
prohibit. 

The Chairman of the Civil Service Commissio:. informed the sub- 
committee that there is no need for a law to prot: st employee rights. 
He believes the answer is— : 

to permit executive branch management and es ecutive branch 
employees as individuals and through their unions, to work 
together to resolve these issues as part of their normal 
discourse. 
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It is quite clear from the fearful tenor of the letters and telephone 
calls received by the subcommittee and Members of Congress that 
there is no discourse and is not likely to be any discourse on these mat- 
ters between the Commission and employecs. Furthermore, there are 
many who do not even fall within the Commission’s jurisdiction, For 
them, there is no appeal but to Congress. 

As for the argument that the discourse between the unions and the 
Commission will remedy the wrongs, the testimony of the union rep- 
resentatives adequately demolishes that dream. 

The typical attitude of those responsible for personnel management. 
is reflected in Mr. Macy’s answer that there may be instances where 
policy is not adhered to, but “There is always someone who doesn’t 
get the word.” Corrective administration action, he says, is fully ade- 
quate to protect employee rights. 

Administrative action is not sufficient. Furthermore, in the majority 
of complaints, the wrong actually stems from the stated policy of the 
agency or the Commission, How can these people be expected to judge 
objectively the reasonableness and constitutionality of their own poli- 
cies? This is the role of Congress, and in my opinion, Congress has 
waited too long as it is to provide the guidance that is desperately 
needed in these matters. 


S. 1085, 90th Congress 

On the basis of the subcommittee hearings, agency reports, and the 
suggestions of many experts, the bill was amended to meet legitimate 
objections to the scope and language raised by administrative wit- 
nesses and to clarify the intent of its cosponsors that it does not 
apply to the proper exercise of management authority and supervisory 
discretion, or to matters now governed by statute. 

This amended version of 8.3779 was introduced in the Senate by 
the chairman on February 21, 1967, as S.1035 with 54 cosponsors. 
It was considered by the Constitutional Rights Subcommittee and 
unanimously reported with amendments by the Judiciary Committee 
on August 21, 1967. [S. Rept. No. 534, 90th Cong. ist Sess.] The pro- 
posal was considered by the Senate on September 18, 1967, and ap- 
proved, with floor amendments, by a 79 to 4 vote. After absentee 
approvals were recorded, the record showed a total of 90 Members 
supported passage of the bill. The amendments adopted on the Senate 
floor deleted a complete exemption which the committee bill provided 
for the Federal Bureau of Investigation ; instead, it was provided that 
the Federal Bureau of Investigation should be accorded the same 
limited exemptions provided for the Central Intelligence Agency and 
the National Security Agency. A provision was added to allow the 
three Directors to delegate the power to make certain personal findings 
required by section 6 of the bill. 


Committee amendments to 8.1086, 90th Congress 
1. Amendment to section 1(a) page 2, line 18: 


Provided further, That nothing contained in this subsection 
shall be construed to prohibit inquiry concerning the national 
origin of any such employee when such inquiry is deemed 
necessary or advisable to determine suitability for assign- 
ment to activities or undertakings related to the national 
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security within the United States or to activities or under- 
takings of any nature outside the United States. 


2. Amendment to section 1(b), page 2, line 2!. strike “to” (techni- 
cal amendment.) . 

3. Delete section 1(e), page 4, lines 1-4 (prchibitions on patron- 
izing business establishments) and renumber following sections as 
sections 1(e), (f), (g), (h), (i). (J). (kx), and (1). respectively. 

4, Delete section 4, page 10, lines 12-23 (criminal penalties), and 
renumber following sections as sections 4 and {. respectively. 

5. Amendment to section 1(f), page 4, line 25: 


Provided further, howener, That nothing ¢ontained in this 
subsection shall be construed to prohibit @. officer of the 
department or agency from advising any @ -ilian employee 
or applicant. of a specifie charge of sexual misconduct made 
against that person, and affording him an opportunity to 
refute the charge. 


6. Amendments to section 1(f), page 4, at lme: 17 and 19, change 
“psychiatrist” to “physician”. 
7. Amendment to section 1(k), page 7. at line 1, change (7) to (1). 
8. Amendment to section 2{b), page 9, at linet and line 9, change 
“psychiatrist” to “physician”. 
9. Amendment to section 2(b), page 9, at line 15: 
Provided further, however, That nothing contained in this 
subsection shall be construed to prohibit an offi cr of the Civil 
Service Commission from advising any civill: n employee or 
applicant of a specific charge of sexual misconduct made 
against that person, and affording him an «pportunity to 
refute the charge. 


10. Amendment: to section 5, page 11, line 21, insert after the word 
“violation.” the following: 


The Attorney General shall defend all offic :rs or persons 
sued under this section who acted pursuant to an order, 
regulation, or directive, or who, in his opinion, did not will- 
fully violate the provisions of this Act. 


11, Amendment to section 6(1), page 16, at lin» 24, strike “sign 
charges and specifications under section 880 (art. 0)” and insert in 
heu thereof “convene general courts-martial unde: section 822 (art. 
92)” (technical amendment). 

12. Amendment tio section 6(m), page 17, line 14, -hange subsection 
(j) to (k) (technical amendment). 

13. Amendment, page 18, add new section 6: 


Sec. 6. Nothing contained in this Act shall be construed 
to prohibit an officer of the Central Intelligen-e Agency or 
of the National Security Agency from requesting any civilian 
employee or applicant to take a polygraph test. or to take a 
psychological test designed to clicit from him information 
concerning his personal! relationship with any person con- 
nected with him by blood or marriage, or co werning his 
religious beliefs or practices, or concerning hi: attitude or 
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conduct with respect to sexual matters, or to provide a per- 
sonal financial statement, if the Director of the Central In- 
telligence Agency or the Director of the National Security 
Agency makes a personal finding with regard to cach indi-. 
vidual to be so tested or examined that such test or informa- 
tion is required to protect the national security. 


14. Amendment, page 18, add new section 8, and renumber follow- 
ing section as section 9: 


Src. 8. Nothing contained in sections 4 and 5 shall be 
construed to prevent establishment of department and agency 
grievance procedures to enforce this Act, but the existence of 
such procedures shall not preclude any applicant or employee 
from pursuing the remedies established by this Act or any 
other remedies provided by law: Provided, however, That if 
under the procedures established, the employee or applicant 
has obtained complete protection against threatened viola- 
tions or complete redress for violations, such action may be 
pleaded in bar in the United States District Court or in 
procecdings before the Board on Employees’ Rights: Pro- 
vided further, however, That if an employce elects to seek a 
remedy under either section 4 or section 5, he waives his right 
to proceed by an independent action wnder the remaining 
section. 


Comparison of 8. 1035, 90th Congress, as introduced, and 8, 8779, 
&9th Congress 


As introduced, the revised bill, S. 1035, differed from S. 3779 of the 
89th Congress in the following respects: 

1, The section banning requirements to disclose race, religion, or 
national origin was amended to permit inquiry on citizenship where it 
is a statutory condition of employment. 

2. The provision against coercion of employees to buy bonds or 
make charitable donations was amended to make it clear that it does 
not prohibit calling meetings or taking any action appropriate to 
afford the employee the opportunity voluntarily to invest or donate. 

8. A new section providing for administrative remedies and penal- 
ties establishes a Board on Employees’ Rights to receive and conduct 
hearings on complaints of violation of the act, and to determine and 
administer remedies and penalties. There is judicial review of the 
decision under the Administrative Procedure Act. ; 

4, A specific exemption for the Federal Bureau of Investigation is. 
included. 

5, Exceptions to the prohibitions on privacy-invading questions by 
examination, interrogations, and psychological tests are provided 
upon psychiatric determination that the information is necessary in 
the diagnosis and treatment of mental illness in individual cases, and 
provided that it is not elicited pursuant to general practice or regula- 
tion governing the examination of employees or applicants on the 
basis of grade, job, or agency, 

6. The section prohibiting requirements to disclose personal finan- 
cial information contains technical amendments to assure that only 
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persons with final authority in certain areas nay be subject: to dis- 
closure requirements, ; : 

7. For those employees excluded from the ban om disclosure require- 
ments, a new section (j), provides that they muy only be required to 
disclose items tending to show a conflict of interé:<., ; Bei, 

8. Military supervisors of civilian employees are included within 
the prohibitions of the bill, and violation of the ict is made a punish- 
able offense under the Uniform Code of Military. ustice, 

9. A new section 2 has been added to assure that the same prohibi- 
tions in section 1 on actions of department and agency officials with 
respect to employees in their departments and a: encies apply alike to 
officers of the Civil Service Commission with reg, ect to the employees 
and applicants with whom they deal. ; 

10, Section (b) of S. 3779, relating to the culling or holding of 
meetings or lectures to indoctrinate employees, wa ; deleted. 

1}. Sections (c), (d), and (e) of S. 8779—secti:-ns (b), (c), and (d) 
of S. 1035—containing prohibitions on requirin;: attendance at out- 
side meetings, reports on personal activities and varticipation in out- 
side activities, were amended to make it clear th: t they do not apply 
to the performance of official duties or to the dsvelopment of skill, 
knowledge, and abilities which qualify the perso: for his duties or to 
participation in professional groups or association: s. 

12. The criminal penalties were reduced from . maximum of $500 
and 6 months’ imprisonment to $300 and 80 days. 

13. Section (h) of S. 3779 prohibiting requirem: ‘nts to support can- 
didates, programs, or policies of any political purty was revised to 
prohibit requirements to support the nomination 6 - election of persons 
or to attend meetings to promote or support activities or undertakings 
of any political party. 

14. Other amendments of a technical nature. 

S. 782, 91st Congress—Committee amendments 

S. 782, as introduced by Senator Ervin with i4 cosponsors, was 
identical to S. 1035 of the 90th Congress as passe: by the Senate. As 
amended in Committee, it was reported to the Senne on May 15, 1970, 
and passed by unanimous consent on May 19. 

The Subcommittee met in executive session on July 22, 1969, to 
receive testimony from Richard Helms, Director »f the Central Tn- 
telligence Agency and other agency representativi s. On the basis of 
this testimony and after a number of meetings of g::bcommittee mem- 
bers with officials of the Central Intelligence Aginey, the National 
Security Agency, and the Federal Bureau of Inve stigation, the Jan- 
guage contained in the committee amendments was -lrafted and meets 
with the approval of the Directors of those agencies, 


Amendments 

1. Amendment to section 1 (a), page 2, line 15 ing -rt after the word 
“origin” the words “or citizenship” and after the yord “employee”, 
the words “or person, or his forebears”, 

2. Amendment to section 1(k), page 8, line 5 af‘er the word “re- 
quests”, strike the period and insert the following: 


: Provided, however, That a civilian employee «f the United 
States serving in the Central Intelligence Agoncy, or the 
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National Security Agency may be accompanied only by a 
person of his choice who serves in the agency in which the 
employee serves or by counsel who has been approved by 
the agency for access to the information involved. 


3. Amendment to section 6, page 18, lines 15 and 16 delete “or of 
the Federal Bureau of Investigation”. 

4. Amendment to section 6, page 18, line 25, and page 19, line 1 
delete “or the Director of the Federal Bureau of Investigation or his. 
designee”. 

5. On page 19, add a new section 7 as follows: 


Suc. 7. No civilian employee of the United States serving 
in the Central Intelligence Agency or the National Security 
Agency, and no individual or organization acting in behalf of 
such employee, shall be permitted to invoke the provisions of 
sections 4 and 5 without first submitting a written complaint 
to the agency concerned about the threatened or actual 
violation of this Act and affording such agency 120 days from 
the date of such complaint to prevent the threatened viola- 
tion or to redress the actual violation: Provided, however, 
That nothing-in this Act shall be construed to affect. any 
existing authority of the Director of Central Intelligence 
under 50 U.S.C. 403(c), and any authorities available to the 
National Security Agency under 50 U.S.C. 888 to terminate 
the employment of any employee. 


6. On page 19, add a new section 8 as follows: 


Suc. 8. Nothing in this act shall be construed to affect in 
any way the authority of the Directors of the Central Intel- 
ligence Agency or the National Security Agency to protect or 
withhold information pursuant to statute or executive order. 
The personal certification by the Director of the agency that 
disclosure of any information is inconsistent with the pro- 
vision of any statute or executive order shall be conclusive 
and no such information shall be admissible in evidence in 
any interrogation under section 1(k) or in any civil action 
under section 4 or in any proceeding or civil action under 


section 5. 
7. On page 19, add a new section 9 as follows: 


Suc. 9. This act shall not. be applicable to the Federal 
Bureau of Investigation. 


8. On page 19, at Jine 5, renumber “Sxc. 7” as “Sec. 10” and at line 
20, renumber “Suc. 8” as “Szc. 11”. 
S. 1438, 99d Congress 

As introduced by Senator Ervin with 53 cosponsors, S. 1488 was 
identical to S. 782 of the 91st Congress as unanimously reported by the 
Committee and unanimously approved by the Senate. S. 1488 was ap- 
proved by the Committee without amendment on December 6, 1971, 
passed by the Senate by unanimous consent on December 8, 1971, and 
was referred to the House Post Office and Civil Service Committec. 
There a majority of the full committee voted to table the bill. 
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On August 1, 1972, upon a motion by Senator Evin, the Committee 
added the text of S. 1438 as Title II of the Horse-passed bill H.R. 
12652, extending the life of the Civil Rights Com:ission and expand- 
ing its jurisdiction to include a study of the ri:chts of women. On 
August 4, 1972, the Senate unanimously pass:d H.R. 12652 as 
amended. This marked the fourth time in six yexrs that the Senate 
had approved the provisions of the employee priva: y bill. 

The House rejected the Senate amendment and requested a confer- 
ence. The Senate conferees stood by the Senate :mendment until it 
became apparent that it might jeopardize passage of the entire legis- 
lation. When the Senate passed the Civil Rights C::mmission authori- 
zation, it accepted the conference committee’s decision to delete ‘Title 
II from the bill. 


QUESTIONS ON RACE, RELIGION, AND NATIO* Al, ORIGIN 


Many complaints received by the subcommitte:: concerned official 
requests or requirements that employees disclose their race, religion, 
or ethnic or national origin. This information has been obtained from 
employees through the systematic use of questio:naires or oral in- 
quiries by supervisors. 

Chief concern has focused on a policy inaugu -ated by the Civil 
Service Commission in 1966, under which pregcnt employees and 
future employees would be asked to indicate on a questionnaire 
whether they were “American Indian,” “oriental,” * Negro,” “Spanish- 
American” or “none of these.” Approximately 1.7 million employees 
were told to complete the forms, while some agencie:s including some in 
the Department of Defense continued their former practice of acquir- 
ing such information through the “head count” method. Although the 
Civil Service Commission directive stated that dis :losure of such in- 
formation was voluntary, complaints show that employees and super- 
visors generally felt it to be mandatory. Admin strative cfforts to 
obtain compliance included in some instances harag::ment, threats. and 
intimidation. Complaints in different agencies showed.that employees 
who did not comply received airmail letters at the.r homes with new 
forms; or their names were placed on administrativr lists for “follow- 
up” procedures, and supervisors were advised to obtain the informa- 
tion from delinquent employees by a certain date. 

In the view of John McCart, representing the Government. Em- 
ployes’ Council, AFL-CIO: 

When the Civil Service Commission and the regulations 
note that participation by the employee wil] be voluntary, 
this removes some of the onus of the encroa-hment on an 
individual’s privacy. But in an organizationa: operation of 
the size and complexity of the Federal Govurnment, it is 
Just Impossible to guarantee that each individual’s right to 
privacy and confidentiality will be observed. 

In addition to that, there have been a large number of com- 
plaints from all kinds of Federal employees. In the interest 
of maintaining the rights of individual worke-s against the 
possibility of invading those rights, it would seem to us it 
would be better to abandon the present approach, because 
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there are other alternatives available for determining whether 
that program is being carried out. 


The hearing record contains numerous examples of disruption of 
employee-management relations, and of employee dissatisfaction with 
such official inquiries. Many told the subcommittce that they refused 

.to complete the questionnaires because the matter was none of the 
Government’s business; others, because of their mixed parentage, felt 
unable to state the information. 

Since 1963, the policy of the American Civil Liberties Union on the 
method of collecting information about race has favored the head 
count wherever possible. Although the policy 1s presently under re- 
view, the subcommittcc finds merit in the statement that: 


The collection and dissemination of information about race 
creates a conflict among several equally important civil 
liberties: the right of free speech and free inquiry, on the one 
hand, and the rights of privacy and of equality of treatment 
and of opportunity, on the other. The ACLU approves them 
all. But at this time in human history, when the principle of 
equality and nondiscrimination must be vigorously defended, 
it is necessary that the union oppose collection and dissemina- 
tion of information regarding race, except only where rigor- 
ous justification is shown for such action. Where such collec- 
tion and dissemination is shown to be justified, the gathering 
of information should be kept to the most limited form, where- 
ever possible by use of the head count method, and the con- 
fidential nature of original records should be protected as 
far as possible. 


Former Civil Service Commission Chairman Robert Ramspeck told 
the subcommittee : 


To consider race, color, religion, and national origin in 
making appointments, in promotions and retention of Federal 
employees is, in my opinion, contrary to the merit system. 
There should be no discrimination for or against minority 
persons in Federal Government employment. 


As the hearings and complaints have demonstrated, the most telling 
argument against the use of such a questionnaire, other than the consti- 
tutional issue, is the fact that it docs not work. This is shown by the 
admission by many employees that they either did not complete the 
forms or that they gave inaccurate data. 

Mr. Macy informed the subcommittee: 


In the State of Hawaii the entire program was cut out 
because it had not been done there before, and it was inad- 
vertently included in this one, and the feeling was that, be- 
cause of the racial composition there it would be exceedingly 
difficult to come wp with any kind of identification along the 
lines of the card that we were distributing. 


The Civil Service Commission on May 9 informed the subcommittce 
that it had “recently approved regulations which will end the use of 
voluntary self-identification of race as a means of obtaining minority 
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group statistics for the Federal work force.” The ‘‘ommission indi- 
cated its decision was based on the failure of the program to produce 
meaningful statistics. In its place the Commission ‘vill rely on super- 
visory reports based solely on observation, which would not be pro- 
hibited by the bill. 

As Senator Fong stated: 


It should be noted that the bill would not ba: head counts 
of employee racial extraction for statistical purposes by su- 
pervisors. However, the Congress has authorized the merit 
system for the Federal service and the race, national origin 
or religion of the individual or his forebears should have 
nothing to do with his ability or qualifications to do a job. 


Section 1(a) of the bill was included to assure tli1t employees will 
not again be subjected to such unwarranted invasios: of ther privacy. 
It is designed to protect the merit system which Cor “ress has author- 
ized for the Federal service. Its passage will reaffrm the intent of 
Congress that a person’s religion, race, and national «-r ethnic origin or 
that of his forebears have nothing to do with his abili-y or qualification 
to perform the requisite duties of a Federal position, sr to qualify fora 
promotion. 

By eliminating official authority to place the emp! syee in a position 
in which he feels compelled to disclose this persona] lata, the bill will 
help to eliminate the basis for such complaints of invasion of privacy 
and discrimination as Congress has reccived for a nv mber of years. It 
will protect Americans from the dilemma of the gran Ison of an Amer- 
ican Indian who told the subcommittee that he had ex»rcised his option 
and did not complete the minority status question: aire. He did not 
know how to fill it out. Shortly thereafter he recsived a personal 
memorandum from his supervisor “requesting” him to complete a new 
questionnaire and “return it immediately.” He wroe: “I personally 
feel that if I do not comply with this request (order), my job or any 
promotion which comes up could be in jeopardy.” 

The prohibitions in section 1(a) against officia) inquiries about 
religion, and in section 1(e) concerning religious beli«fs and practices 
together constitute a bulwark to protect the individus. ’s right to silence 
concerning his religious convictions and to refrain from an indication 
of his religious beliefs. 

Referring to these two sections, Lawrence Speiser, director of the 
Washington office of the American Civil Liberties Union testified: 


These provisions would help, we hope, elim nate a con- 
stantly recurring problem involving those new (fovernment 
employees who prefer to affirm their allegiance rather than 
swearing to it. All Government employees must sign an 
appointment affidavit and take an oath or affirms ion of office. 

A problem arises not just when new employees enter Gov- 
ernment employment but in all situations where the Govern- 
ment requires an oath, and there is an attempt ‘nade on the 
part of those who prefer to affirm. It is amazing “he intransi- 
gence that arises on the part of clerks or those who require 
the filling out of these forms, or the giving of the statement 
in permitting individuals to affirm. 
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The excuses that are made vary tremendously, cither that 
the form can only be signed and they cannot accept a. form 
in which “so help me God” is struck out, because that is an 
amendment, and they are bound by their instructions which 
do not permit any changes to be made on the forms at all. 

Also, in connection with the giving of oaths, I have had 
one case in which an investigator asked a young man this 
question: “For the purposes of administering the oath, do 
you believe in God ?” 

Tt is to be hoped that the provisions of this bill would bar 
practices of that kind. The law should be clear at this time. 
Title I, United States Code, section 1 has a number of rules 
of construction, one of which says that wherever the word 
“oath” appears, that includes “affirmation,” and wherever 
the word “swear” appears, that includes “affirm.” : 

This issue comes up sometimes when clerks will ask, “Why 
do you want to affirm? Do you belong to a religious group 
that requires an affirmation rather than taking an oath?” And 
unless the individual gives the right answer, the clerks won’t 
let him affirm, It is clear under the Z'orcaso case that religious 
beliefs and lack of religious beliefs are equally entitled to the 
protection of the first amendment. 


The objection has been raised that the prohibition against inquiries 
into race, religion, or national origin would hinder investigation of 
discrimination complaints. In effect, however, it is expected to aid 
rather than hinder in this area of the law, by decreasing the oppor- 
tunities for discrimination initially. It does not hinder acquisition of 
the information elsewhere; nor does it prevent a person from volun- 
teering, the information if he wishes to supply it in filing a complaint 
or in the course of an investigation. 


CONTROL OF EMPLOYEE OPINIONS, OUTSIDE ACTIVITIES 


Reports have come to the subcommittee of infringements and 
threatened infringements on first amendment freedoms of employees: 
freedom to think for themselves free of Government indoctrination ; 
freedom to choose their outside civic, social, and political activities 
as citizens free of official guidance; or even freedom to refuse to par- 
ticipate at all without reporting to supervisors. 

Tilusteative of the climate of surveillance the subcommittee has 
found was a 13-year-old Navy Department directive, reportedly simi- 
lar to those in other agencies, warning employees to guard against 
“indirect remarks” and to scek “wise and mature” counsel within 
their agencies before joining civic or political associations. 

In the view of the United Federation of Postal Clerks: 


Perhaps no other right is so essential to employee morale 
as the right to personal freedom and the absence of inter- 
ference by the Government in the private lives and activities 
of its employees. Attempts to place prohibitions on the 
private associations of employees; mandatory reporting of 
social contacts with Members of Congress and the press; 
attempts to “orient” or “indoctrinate” Federal employees on. 


22-174— 74-3 
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Subjects outside their immediate areas of pro!:ssional inter- 
est ; attempts to “encourage” participation in ot: side activities 
or discourage patronage of selected business «stablishinents 
and coercive campaigns for charitable donatic ns are among 
the most noteworthy abuses of Federal empl: yees’ right to 
persona] freedom. 


An example of improper on-the-job indoctrins ion of employees 
about sociological and political matters was cited in his testimony 
by John Griner, president of the AFL-CIO ar‘iliated American 
Federation of Government Employees: 


One instance of disregard of individual right:: of employees 
as well as responsibility to the taxpayers, which has come to 
my attention, seems to illustrate the objec ives of sub- 
sections (b), (c), and (d), of section 1 of the Ervin bill. It 
happened at a large ficld installation under th- Department 
of Defense. 

The office chief called mectings of different sroups of em- 
ployees throughout the day * * *, A recordin was played 
while employees listened about 30 minutes. It w 2s supposedly 
a speech made at a university, which went de-ply into the 
importance of integration of the races in this country. There 
was discussion of the United Nations—what a ‘reat thing it 
was--and how there never could be another w: rld war. The 
person who reported this incident made this comment: 
“Think of the taxpayers’ money used that day to hear that 
record.” I think that speaks for itsclf. 


Other witnesses were in agreement with Mr. Griner’s view on the 
need for protecting employces now and in the futu e from any form 
of indoctrination on issues unrelated to their wo1'c. The issue was 
defined at hearings on S. 8779 in the following colloquy between the 
subcommittee chairman and Mr. Griner. 


If they are permitted to hold sessions such az this on Gov- 
ernment time and at Government expense, the might then 
also hold sessions as to whether or not we shoul:i be involved 
in the Vietnam war or whether we should not be, whether 
we should pull out or whether we should stay, and I think 
it could go to any extreme under those conditions. 

Of course, we are concerned with it, yes. But that is not a 
matter for the daily routine of work. 

Senator Ervin. Can you think of anything wh ich has more 
direful implications for a free America tha: a practice 
by which a government would attempt to indc<trinate any 
man with respect to a particular view on any :ubject other 
than the proper performance of his work ? 

Mr. Griner. I think if we attempted to do t! at we would 
be violating the individual’s constitutional rights. 

Senator Ervin. Is there any reason whatever wy a Federal 
civil service employee should: not have the same ight to have 
his freedom of thought on all things under the §-in outside of 
the restricted sphere of the proper performance of his work 
that any other American enjoys? 

Mr. Griner. No, sir. 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


With one complaint of attempted indoctrination of employees at a 
Federal installation, a civil servant enclosed a memorandum taken 
from a bulletin board stating the time, place, and date of a lecture 
by a sociology professor on the subject of the importance of racial 
integration. Attendance was to be voluntary but the notice stated that 
a record would be made of those attending or not attending. 

Concerning such a practice, one witness commented: “If I had been 
a Federal employee and I cared anything about my job, I would have 
been at that lecture.” 

Employees of an installation in Pennsylvania complained of require- 
ments to attend film lectures on issues of the cold war. 

Witnesses agreed that taking notice of attendance at such meetings 
constituted a form of coorcion to attend. Section 1(b) will eliminate 
such intimidation. It leaves unaffected existing authority to use any 
appropriate means, including publicity, to provide employees infor- 
mation about meetings concerning matters such as charity drives and 
bond-selling campaigns. 

Section co) protests a basic constitutional right of the individual 
employee to be free of official pressure on him to engage in any civic 
or political activity or undertaking which might involve him as a 
private citizen, but which has no relation to his Federal employment. 
It preserves his freedom of thought and expression, including his 
right to keep silent, or to remain inactive. 

This section will place a statutory bar against the recurrence of 
employee complaints such as the following received by a Member of 
the Senate: 


Dear Senator >On , 1966, a group of Treasury 
Department administrators were called to Miami for a con- 


ference led by , Treasury Personnel Officer, with regard 
to new revisions in chapter 718 of the Treasury Personnel 
Manual. 


Over the years the Treasury Department has placed spe- 
cial emphasis on the hiring of Negrocs under the equal em- 
ployment opportunity program, and considerable progress 
in that regard has been made. [lowever, the emphasis of 
the cae conference was that our efforts in the field of 
equal employment opportunity have not been sufficient. 
Under the leadership of President Johnson and based on his 
strong staternent with regard to the need for direct action to 


cure the basic causes leading to discrimination, the Treasury 
Department has now issued specific instructions requiring all 
supervisors and line managers to become actively and aggres- 
sively involved in the total civil rights problem. 

The requirements laid down by chapter 713 and its appen- 
dix include participation in such groups as the Urban Teague, 
NAACP, et cetera (these are named specifically ) and involve- 
ment in the total community action program, including open 
housing, integration of schools, et cetera. 

The policies laid down in this regulation, as verbally ex- 
plained by the Treasury representatives at the conference, 
go far beyond any concept of employee personnel responsi- 
bility previously expressed. In essence, this regulation re-. 
quires every Treasury manager or supervisor to become a 
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social worker, both during his official hours’: nd on his own 
time. This was only tangentially referred to i: the regulation 
and. its appendages, but was brought. out fore fully in verbal 
statements by Mr. and . Fran! Ly, this is tre- 
mendously disturbing to me and to many of th: other persons 
with whom I have discussed the matter. We do not deny the 
need for strong action in the field of civil rights, but we do 
sincerely question the authority of our Government to lay 
out requirements to be met on our own time which are repug- 
nant to our personal beliefs and desires. ; 

The question was asked as to what discipli 1ary measures 
would be taken against individuals declining to participate 
in these community action programs. The re sly was given, 
by the equal employment officer, that such refusal would 
constitute an undesirable work attitude borde ‘ing on insub- 
ordination and should at the very least be reflected on the 
annual efficiency rating of the employee. 

The principles expressed in these regulations and in this 
conference strike me as being of highly dange}ous potential. 
If we, who have no connection with welfare or social pro- 
grams, can be required to take time from ou full-time re- 
sponsibilities in our particular agencies and fiom the hours 
normally reserved for our own refreshment ane recreation to 
work toward integration of white neighborhoa: s, integration 
of schools by artificial means, and to train Negyoes who have 
not availed themselves of the public schooling a vailable, then 
it would seem quite possible that under other deadership, we 
could be required to perform other actions which would 
actually be detrimental to the interests of om Nation. 


* % * * * 
Testifying on the issue of reporting outside activities, the American 
Civil Liberties Union representative commented : 


To the extent that individuals are apprehen ive they are 
going to have to, at some future time, tell the Government 
about what organizations they have belonged to or been asgo- 
ciated with, that is going to inhibit them in their willingness 
to explore all kinds of ideas, their willingness to hear 
speakers, their willingness to do all kinds of hings. That 
has almost as deadening an effect on free speech in a democ- 
racy as if the opportunities were actually cut off. 

The feeling of inhibition which these kinds of questions 
cause is as dangerous, it seems to me, as if the Government 
were making actual edicts. 


Witnesses gave other examples of invasion of en, ployees’ private 
lives which would be halted by passage of the bill. 

In the southwest a division chief dispatched a buck slip to his group 
supervisors demanding: “the names * * * of employees * * © who 
are participating in any activities including such th ngs as: PTA in 
integrated schools, sports activities which are inter- social, and such 
things as Great Books discussion groups which ave integrated 
memberships.” 

* * _ * * * * 
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In a Washington office of the Department of Defense, a branch chief 
by telephone asked supervisors to obtain from employees the names of 
any organizations they belonged to. The purpose apparently was to 
obtain invitations for Federal Government officials to speak before 
such organizations. 

* * * oy * * # 


Reports have come to the subcommittec that the Federal Maritime 
Commission, pursuant to civil service regulations, requested employees 
to participate in community activities to improve the employability 
of minority groups, and to report to the chairman any outside 
activities. 

# * * * * * * 


In addition to such directives, many other instances involving this 
type of restriction have come to the attention of the subcommittee over 
a period of years. For example, some agencies have cither prohibited 
flatly, or required employees to report, all contacts, social or otherwise, 
with Members of Congress or congressional staff members. In many 
cases reported to the subcommittee, officials have taken reprisals against 
employees who communicated with their Congressmen and have issued 
directives threatening such action. 

* co * * * * * 


The Civil Service Commission on its Form 85 for nonsensitive posi- 
tions requires an individual to list: “Organizations with which affili- 
ated (past and present) other than religious or political organizations 


or those with religious or political affiliations (if none, so state).” 
* * * * * * 


PRIVACY INVASIONS IN INTERVIEWS, INTERROGATIONS, AND PERSONALITY 
. TESTS 


Although it does not outlaw all of the unwarranted personal prying 
to which employees and applicants are now subjected, section 1(e) of 
the reported bill will prohibit the more serious invasions of personal 
privacy reported. The subcommittee believes it will also result in 
limitations beyond its specific prohibitions by encouraging admistra- 
tive adherence to the principles it reflects. 

It will halt mass programs in which, as a general rule, agency 
officials conduct interviews during which they require or request ap- 
plicants or employees to reveal intimate details about their habits, 
thoughts, and attitudes on matters unrclated to their qualifications 
and ability to perform a job. , , 

It will also halt individual interrogations such as that involving an 
18-year-old college sophomore applying for a summer job as a secretary 
at a Federal department. 

In the course of an interview with a department investigator, she 
was asked wide-ranging personal questions. For instance, regarding a 
boy whom she was dating, she was asked questions which denoted 
assumptions made by the investigator, such as: 


Did he abuse you? 
Did he do anything unnatural with you? You didn’t get 
pregnant, did you? 
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There’s kissing, petting, and intercourse, :nd after that, 
did he force you to do anything to him, or did ie do anything 
to you? 


The parent of this student wrote: 


This interview greatly transcended the bouads of normal 
areas and many probing personal questions we'« propounded. 
Most questions were leading and either a negative or positive 
answer resulted in an appearance of self-incr}tination. Dur- 
ing this experience, my husband was on an i naccompanied 
tour of duty in Korea and I attempted alone, « ithout success, 
to do battle with the Department. 

I called and was denied any opportunity t. review what 
had been recorded in my daughter’s file. Likewise my 
daughter was denied any review of the file in “rder to verify 
or refute any of the record made by the Staie Department 
interviewer. This entire matter was handled as if applicants 
for State Department employment must subj:-ct themselves 
to the personal and intimate questions and abdi-ate all claims 
to personal rights and privileges. 

As a result of this improper intrusion into iay daughter’s 
privacy which caused all great mental anguish, I had her 
application for employment withdrawn fr:m the State 
Department. This loss of income made her col‘ege education 
that much more difficult. 

Upon my husband’s return, we discussed thi; entire situa- 
tion and felt rather than subjecting her agai: to the sanc- 
tioned methods of Government investigation we would have 
her work for private industry. This she did in the summer of 
1966, with great success and without embarrassing or 
humiliating Gestapo-type investigation, 


Upon subcommittee investigation of this case, the Department indi- 
cated that this was not a unique case, because it used a “uniform 
policy in handling the applications of summer emp ioyees as followed 
with all other applicant categories.” It stated that ifs procedure under 
Tixecutive Order 10450 is a basic one “used by the Department and 
other executive agencies concerning the processing «f any category of 
applicants who will be dealing with sensitive, classi'ied material.” Its 
only other comment on the case was to assure that “any information 
developed during the course of any of our investig::tions that is of a 
medical nature, is referred to our Medical Division {for proper evahua- 
tion and judgment.” In response to a request for «opies of depart- 
mental guidelines governing such investigations aril interviews, the 
subcommittee was told they were classified. 

Section 1(e) would protect every employce and every civilian who 
offers his services to his Government from indisc ‘iminate and un- 
authorized revuests to submit to any test designed te elicit such infor- 
mation as the following: 

Mv sex life is satisfactory, 

IT have never been in trouble becanse of my. sox behavior. 

Kvorvthing is turning out just like the prophets of the 
Bible said it would. 
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T loved my father. 

I am very strongly attracted by members of my own sex, 

T go to church almost every week. 

T believe in the second coming of Christ. 

T believe in a life hereafter. 

T have never indulged in any unusual sex practices. 

Lam worried about sex matters. - 

Tam very religious (more than most people). 

Tloved my mother. 

{ believe there is a Devil and a Hell in afterlife. 

T believe there is a God. 

Once in a while I fecl hate toward members of my family 
whom I usually love. 

I wish I were not bothered by thoughts about sex. 


The subcommittee hearings in 1965 on “Psychological tests and 
constitutional rights” and its subsequent investigations support the 
necd for such statutory prohibitions on the use of tests. 

In another case, the subcommittee was told, a women was qucs- 
tioned for 6 hours “about every aspect of her sex life—real, imagined, 
and gossiped—with an intensity that could only have been the product 
of inordinately salacious minds.” 

The specific limitation on the three arcas of questioning proscribed 
in 8. 1035 in no way is intended as a grant of authority to continue 
or initiate the official cliciting of personal data from individuals on 
subjects not directly proscribed. It would prohibit investigators, or 
personnel, security and medical specialists from indiscriminately re- 
quiring or requesting the individual to supply, orally or through tests, 
data on religion, family, or sex. It does not prevent a physician from 
doing so if he has reason to believe the employee is “suffering from 
mental illness” and believes the information is necessary to make a 
diagnosis. Such a standard is stricter than the broad “fitness for duty” 
standard now gencrally applied by psychiatrists and physicians in the 
interviews and testing which an employee can be requested and re- 
quired to undergo. 

There is nothing in this section to prohibit an official from advising 
an individual of a specific charge of sexual misconduct and affording 
him an opportunity to refute the charge voluntarily. 


POLYGRAPIIS 


Section 1(£) makes it unlawful for any officer of any executive de- 
partment or agency or any person acting under his authority to require 
or request or attempt to require or request any civilian employee or 
any applicant for employment to take any polygraph test designed 
to elicit from him information concerning his personal relationship 
with any person connected with him by blood or marriage, or concern- 
ing his religious beliefs, practices or concerning his attitude or conduct 
with respect to sexual matters. While this section does not eliminate 
the use of so-called lie detectors by Government, it assures that where 
such devices are used for these purposes it will be only in limited areas. 

John McCart, representing the Government Employces Council of 
ATT-CIO, supported this section of the bill, citing a 1965 renort, by 
a special subcommittee of the AFTL-CIO executive council that: 
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The use of lie detectors violates basic considerations of 
human dignity in that they involve the invas on of privacy, 
self-incrimination, and the concept of guili until proven 
innocent. 


Congressional investigation? has shown that there is no scientific 
validation for the effectiveness or accuracy of lie de :ectors. Yet despite 
this and the invasion of privacy involved, lie detec ors are being used 
or may be used in various agencies of the Federal Government for 
purposes of screening applicants or for pursuing investigations. 

This section of the bill is based on complaints such as the following 
received by the subcommittee: 


When I graduated from college in.1965, I ay plied at NSA. 
I went to 2 days of testing, which apparc itly I passed 
because the interviewer seemed pleased and hi: told me that 
al could always find a place for someone with my type of 

egree, 

About 1 month later, I reported for a polygraph test at. 
an office on Wisconsin Avenue in the Distric: or just over 
the District line in Maryland. I talked with the polygraph 
operator, a young man around 25 years of age. He explained 
how the machine worked, etc. He ran throug) some of the 
questions before he attached the wires to me. Some of the 
questions I can remember are— 

“When was the first time you had sexual re ations with a 
woman ? 

“Flow many times have you had sexual interccurse? 

“Have you ever engaged in homosexual activit ies 2 

“Have you ever engaged in sexual activities with an 
animal? 

“When was the first time you had intercot se with your 
wife? 

“Did you have intercourse with her before you were mar- 
ried? How many times?” 

Ife also asked questions about my parent:, Communist 
activities, ete. I remember that I thought this thing was 
pretty outrageous, but the operator assuret! me that he 
asked everybodv the same questions and he lias heard all 
the answers before, it just didn’t mean a thing to him. T 
wondered how he could ever get away with askir¢ a girl those 
kinds of euestions. 

When T was finished, I felt as thouch I had been in 9 15 
round championship boxing match. T felt. exharisted. I made 
up mv mind then and there that I wouldn’t take the job 
even if they wanted me to take it. Also, T com uded that T 
would never again apply for a job with the Government, es- 
pecially where they make you take one of th: -se tests. 

Commenting on this complaint, the subeommit:ce chairman ob- 
served : 


LTTravines snd ranarte on fhe ves af naleeranhe as Hn datontor. ” hy the Feteral Gov. 
penmont hefora 9 Subeommittee of the Honse Committee on Goverti nent Operations, April 
1964 throngh 1966. 
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Certainly such practices should not be tolerated even by- 
agencies charged with security missions. Surely, the finan- 
cial, scientific, and investigative resources of the Federal Gov- 
ernment are sufficient, to determine whether a person is a 
security risk, without strapping an applicant to a machine 
and subjecting him to salacious questioning. The Federal 
Bureau of Investigation docs not use personality tests or 
polygraphs on applicants for employment. I fail to see why 
the National Security Agency finds them so fascinating. 


COERCION TO BUY BONDS AND CONTRIBUTE TO CAUSES 


The hearing record and subcommittee complaint files amply docu- 
ment the need for statutory protections against all forms of coercion of 
employees to buy bonds and contribute to causes. Involved here is the 
freedom of the individual to invest and donate his money as he sees 
fit, without official cocrcion. As the subcommittee chairman explained: 


It certainly seems to me that each Federal employee, like 
any other citizen in the United States, is the best judge of 
his capacity, in the light of his financial obligations, to par- 
ticipate or decide whether he will participate and the extent 
of his participation in a bond drive. That is a basic determi- 
nation which he and he alone should make. 

I think there is an interference with fundamental rights 
when coercion of a psychological or economic nature is 
brought on a Federal employee, even to make him do right. 
J think a man has to have a choice of acting unwisely as well 
as wisely, if he is going to have any freedom at all. 


The subcommittee has received from employees and their organiza- 
tions numerous reports of intimidation, threats of loss of job, and 
security clearances and of denial of promotion for employees who do 
not participate to the extent supervisors wish. The hearing record 
contains examples of documented cases of reprisals, many of which 
have been investigated at the subcommittce’s request and confirmed 
by the agency involved, It is apparent that policy statements and 
administrative rules are not sufficient to protect individuals from such 
coercion. 

The president of the United Federation of Postal Clerks informed 
the subcommittee: 


Section 1, paragraph (i) of S. 3779 is particularly impor- 
tant to all Federal employees and certainly to our postal 
clerks. The extreme arm-twisting coercion, and pressure tac- 
tics exerted by some postmasters on our members earlier this 
year during the savings bond drive must. not be permitted 
at any future time in the Government service. 

Our union received complaints from all over the country 
where low-paid postal clerks, most having the almost impossi- 
ble problem of trying to support a family and exist on sub- 
standard wages, were practically being ordered to sien up 
for purchase of U.S. savings bonds, or else. The patriotism 
of our postal employees cannot be challenged. T recently was 


22-174-—74-__4, 
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advised that almost 75 percent of postal wor cers are veternns 
of the Armed Forces and have proven tieir loyalty and 
patriotism to this great country of ours on, fhe battlefield in 
many wars. Yet, some postmasters questiont:| this patriotism 
and loyalty if any employee could not afford to purchase a 
savings bond during the drive. 


The president of the National Association of ( overnment. Employ- 
ees testified : 


We are aware of instances wherein emp!»yees were told 
that if they failed to participate in the bor! program thry 
would be frozen in their position without pro notional oppor- 
tunities. 

In another agency the names of individu: ts who did not 
participate were posted for all to see. We J.ave been made 
aware of this situation for some years and we know that Con- 
gress has been advised of the many instances; and injustices 
Federal employees faced concerning their reftisal or inability 
to purchase bonds. ; 

Certainly, the Government, which has thou sands of public 
relations men in its agencies and departments, should be 
capable of promoting a bond program that des not include 
the sledge-hammer approach. 


Some concern has been expressed by officials of the United Com- 
munity Funds and Councils of America, the American Heart Associa- 
tion, Inc., and other charitable organizations, that the bill would 
hamper their campaigns in Federal agencies. 

For this reason, the bill contains a proviso to express the intent 
of the sponsors that officials may still schedule mectings and take any 
appropriate action to publicize campaigns and to aiford employees the 
opportunity to invest or donate their money voluntarily, Tt is felt 
that this section leaves a wide scope for reasonable ation in promoting 
bond selling and charity drives. 

The bill will prohibit such practices as were reyorted to the sub- 
committee in the following complaints: 


We have not yet sold our former home and cannot afford 
to buy bonds while we have both mortgage. jayments and 
rental payments to meet. Yet I have been forced to buy 
bonds, as I was told the policy at this base is, “Buy bonds or 
by-by.” 

sree after moving 1,700 miles for the good of the 
Government, I was told I would be fired if T didn’t invest 
my money as my employer directed. T cannot ifford to buy 
bonds, but I can’t afford to be fired even more. 
* * #8 * * 


Not only were we forced to buy bonds, but, sur suneriors 
stood bv the time clock with the blanks fo: the United 
Givers Fund, and refused to let us leave until ve signed up. 
T am afraid to sien my name, but IT am empleyved at * * *. 

® * * # % 
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A representative of the 14th District Department of the American 
Federation of Government. Employees, Lodge 421, reported: 


The case of a GS-13 professional employee who has had 
the misfortune this past ycar of underwriting the expenses 
incurred by the last iliness and death of both his mother and 
father just prior to this recent bond drive. This employee had 
been unofiicially informed by his supervisor that he had been 
selected for a then existing GS-14 vacancy, When it became 
known that he was declining to increase his participation in 
the savings bond drive by increasing his payroll deduction for 
that purpose, he was informed that he might as well, in effect, 
kiss that grade 14 goodby. 


DISCLOSURE OF ASSETS, DEBTS, AND PROPERTY 


Sections (4) and (j) meet a need for imposing a reasonable statutory 
limitation on the extent to which an employce must reveal the details 
of his or his family’s personal finances, debits, or ownership of 
property. 

The subcommittee believes that the conflict-of-interest statutes, and 
the many other Jaws governing conduct of employees, together with 
appropriate implementing regulations, are sufficient to protect the 
Government from dishonest employees, More zealous informational 
activities on the part of management were recommended by witnesses 
in lieu of the many questionnaires now required. 

; The employce criticism of such inquiries was summarized as fol- 
ows: 


There are ample Jaws on the statute books dealing with 
fraudulent employment, conflict of interest, etc. The invasion 
of privacy of the individual employee is serious enough, but 
the invasion of.the privacy of family, relatives and children 
of the employee is an outrage against a free socicty. 

This forced financial disclosure has caused serious moral 
problems and feelings by employees that the agencies dis- 
trust their integrity. We do not doubt that if every employee 
was required to file an absolutely honest financial disclosure, 
that a few, though insignificant number of conflict-of-interest 
cases may result. However, the discovery of the few legat 
infractions could in no way justify the damaging effects of | 
foreed disclosures of a private nature. Further, it is our 
opinion that those who are intent on engaging in activities 
which result in a conflict of interest would hardly supply 
that information on a questionnaire or financial statement. 
Many employees have indicated that rather than subject 
their families to any such unwarranted invasion of their right 
to privacy. that they are seriously considering other employ- 
ment outside of Government. 

The bill will reduce to reasonable pronortions such inquiries as the 
following questionnaire, which many thousands of employees have 
periodically been required to submit. 

(Questionnaire follows:) 
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CONFIDENTIAL STATEMENT GF EMPLOYMENT AND FINAN: AL INTERESTS - 
(FOR USE @Y REGULAR GOVERNMENT EMPLOYEES) 


“TITLE GE #FORITION 


DATE GP APPOUNTMENT IM PRESENT POS eo hee Le TION LOCATION (Operating agency, .tureau Divieton) 


erin 


Nase (Leet, Firat, Initial) 


en 


PART! EMPLOYMENT ANO FINANCIAL INTERES. s 
nnn © atresia etna 


orker arrangement as & tegult of sage 
© or business of professicnal ase 


plan, shared income, 


‘Liat the names of all corporations, companies, firnas; or other 
turzent o¢ prior em 


usiness enterprises, partnerships, nonprofit organizations, and 
educatiosel, of other institutions: (a) wich which you are con 


sociation; or (¢) in Wh.ch you have any financial interest 


nected as an employee, officer, owner, director, member, srugtet, 
Partner, adviser, or comeuleanc, of (b) in which you have say 
coptinuing financial interests, through @ pension cr retirement 


through the ownershiz 'f stock, szock options, boads, securke 
‘ties, or othes arranger. ats incloding truscs. If none, write 
NONE. 


et 


HOME AND UND OF I n= i 
2 | POSITION IN CRGANIZA™: oN | 


NATURE OF FINANCIAL 
ORGANIZATION (Use 
Petit aaatgnotions AGDRESS (Use Pasi Ife) designations, 
Mt applicadie, 
i i 
+ 


PRIOR INCOME (U. ‘act EGF, 
& (c} doeignatinns plicable 


= 


ee Sra ag Sree 


INTEREST, ogy STOCKS. 
where applicable) | 


PART HN. CREDITORS 


L sasehold and living expenses such 
automobile, education, vacation, 
one, write NONE, 


for current and ocdinsr 
as hauschold furnishi: 
nod similat expenses. 


List the nemes of your creditors other than those te whom you. 
mazy be indebred by reason of s mortgage on property which you 
soccupy as a personal residence of to whom you may b« indebted 


a er 


CHARACTER @ INDEBTEONESS, «.3., 
NAME ANG ADDRESS OF CREDITOR | 
. aRS 1 PERSONAL LG» 4 MOTE, SECURITY 


————— ner naman 
PART lil, INTERESTS IN REAL PROPERTY 

ne enna nts 
Aist your interest im 2eal property or rights in Lands, other than property which you occupy as’a -rrsonel residence. If none, write 
HONE. 


NATURE OF INTEREST, e.g, TYRE OF PROPERTY, #6. AQORESS Ufewal. give RAD 
OBUERSHIP, MORTGAGE, RESIDENCE, HOTEL, APARTMENT,, w county end Siete) 
LIEN, INVESTMENT TROST UNDEVELOPED LAND 


j 

{ 

i 
core eae ies 
t 
{ 
r 


jCere ae RCQVEST | 


oat 2 


| cee Rie teeei eon aarti iesees 


| 
C aa Dal 


ae a REEERREEREIReneartnRER a 
dceitify thatthe statements [ have made are tree, complete, aed cotsect Co the best of my kr. wledge and beltef, 


(Dare) Ci: 


Creoerry srenme) 
<4 


The vagueness of the standards for requiring such .: broad surrender 
of privacy is illustrated by the Civil Service Commission’s regulation 
applying this to any employee whose duties have an “economic impact 
on a non-Federal enterprise.” 

Also eliminated will be questionnaires asking employees to list 
“all assets, or everything you and your immediate family own, in- 
cluding date acquired and cost or fair market va)-ie at acquisiton. 
(Cash mm banks, cash anywhere else, due from others- -loans, et cetera, 
automobiles, securities, real estate, cash surrender of life insurance; 
personal effects and houschold furnishings and other assets.)” 
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The view of the president of the United Federation of Postal Clerks 
reflected the testimony of many witnesses endorsing sections 1' (1) 
and (j) of the bill. 


If the conflict-of-interest questionnaire is of doubtful value 
in preventing conflict of interest, as we believe, we can only 
conclude that it docs not meet the test of essentiality and that 
it should be proscribed as an unwarranted invasion of em- 
ployee privacy. Such value as it may have in focusing em- 
ployce attention upon the problem of conflict of interest and 
bringing to light honest oversights that may lead to conflict of 
interest could surely be achieved by drawing attention to 
the 26 or more laws pertaining to conflict of interest or by 
more zealous information activities on the part of manage- 
ment, 


‘The complex problem of preserving thé confidential nature of such 
reports was described by officials of the National Association of 
Internal Revenue Employees: 


The present abundance of financial questionnaires pro- 
vides ample material for even more abusive personnel 
practices. It is almost inevitable that this confidential infor- 
mation cannot remain confidential. Typically, the financial 
questionnaire is filed. with an employee’s immediate super- 
visor. The net worth statements ultimately go into Inspection, 
but they pass through the hands of local personnel adminis- 
trators. We have received a great number of disturbing re- 
ports—as have you—that this information about employees’ 
private affairs is being used for improper purposes, such as 
enforced retirement and the like. 


Inadequacies in agency procedures for obtaining such information 
from employees and for reviewing and storing it, are discussed in the 
Subcommittee report: for the 89th Congress, 2d Session. Widely dis- 
parate attitudes and practices are also revealed in a Subcommittee 
study contained in the appendix of the printed hearings on S. 3779. 

The bill will make such complaints as the following unnecessary in 
the future conduct of the Federal Government: 

Dear Senator Ervin: I am writing to applaud the stand you have 
takeri on the new requirement that Federal employces in certain 
erades and categories disclose their, financial holdings to their im- 
mediate superior. Having been a civil service employee for 26 years, 
and advanced from GS-4 to GS-15, and been cleared for top secret 
during World War II, and because I currently hold a position that 
involves the dispositon of hundreds of thousands of the taxpayers’ 
money, it is my conviction that my morality and trustworthiness are 
already a matter of record in the files of the Federal Government. 

The requirement that my husband’s financial assets be reported, as 
well as my own assets and those we hold jointly, was particularly 
offensive, since my husband is the head of our household and is not 
employed by Government. 

You might also be interested in the fact that it required 6 hours of 
after-hours work on our part to hunt up all the information called for 
and prepare the report. Since the extent of our assets is our private 
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business, it was necessary that I type the materia! myself, an added 
chore since I am not a typist. 

Our assets have been derived, in the main, from ‘aying aside a por- 
tion of our earnings. At our ages (64 and 58) we would be far less 
deserving of respect had we not made the prudent provisions for our 
retirement which our assets and the income they e irn represent. Yet 
this reporting requirement carries with it the implication that to have 
“clean hands” it would be best to have no assets or outside, unearned 
income when you work for the Federal Government. 

For your information I am a GS-15, earning $19,115. * * * 

Thank you for speaking out for the continually maligned civil 
servant. 

Sincerely yours, 


? 


Dear Senator Ervin: I am a GS-12 career emp oyee with over 15 
years service. 

The highest moral and ethical conduct has bee? my goal in each 
of my positions of employment and I have found 1. 1is to be true of a 
vast majority of my fellow workers. It may be tru: a few people do 
put material gain ahead of their ethics but generally these people are 
in the higher echelons of office where their influence: is much greater. 

Our office has recently directed each employee fr: m file clerk te the 
heads of sections to file a “Statement of Financial Interest.” As our 
office has no programs individuals could have a fiz ancial interest in 
and especially no connections with FIA I feel it is no one’s business 
but my own what real estate I own. I do not have 1 FHA mortgage 
or any other real property and have no outside e:aployment, hence 
have nothing to hide by filing a blank form. Few Go ernment workers 
can afford much real property. The principle of :eporting to “Big 
Brother” in every phase of your private life to me !s very degrading, 
highly unethical and very unquestionable as to its -ffectiveness. If I 
could and did use my position in some way to mak: a profit I would 
be stupid to report it on an agency inquiry form. Wat makes officials 
think reporting will do away with graft? 

When the directive came out many man-hours of productive work 
were lost in discussions and griping. Daily since that date at some 
time during the day someone brings up the subject. The supervisors 
filed their reports as “good” examples but even the; objected to this 
inquiry. 

No single thing was ever asked of Governmen’ employees that 
caused such a decline in their morale. We desperate!y need a “bill of 
rights” to protect ourselves from any further invasion of our private 
lives, 

Fifteen years ago I committed myself to Goverziment service be- 
cause: (a) I felt an obligation to the Government du:: to my education 
under the GI bill, (b) I could obtain freedom from pressures of unions, 
(c) I could obtain freedom from invasion of my priv::te life, and (d) I 
would be given the opportunity to advance based s.lely on my pro- 
fessional ability and not on personal politics. At thix point I certainly 
regret my decision to make the Government my career. 

Sincerely, 


b] 
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Drar Senator: I write to beg your support of a “bill of rights” 
to protect Federal employees from official snooping which was intro- 
duced by Senator Ervin of North Carolina. i” 

I am a veteran of two wars and have orders to a third war as a 
ready reservist. And I know why I serve in these wars: that is to pre- 
vent the forces of tyranny from invading America. 

Now, as a Federal employee I must fill out a questionnaire giving 
details of my financial status. This is required if I am to continue 
working. I know that this information can be made available to every 
official in Washington, including those who want to regulate specific 
details of my life. 

Now I am no longer a free American. For example, I can no longer 
buy stock of a foreign company because that country may be in dis- 
favor with officials of the right or left. And I cannot “own part of 
America” by buying common stocks until an “approved list” is pub- 
lished by my superiors. 

I can never borrow money because an agent may decide that debt 
makes me susceptible to bribery by agents of an enemy power. Nor 
do I dare own property lest some official may decide I should sell or 
rent to a person or group not of my choosing. 

Tn short, Iam no longer free to plan my own financial program for 
the future security of my family. In 1 day I was robbed of the free- 
dom for which I fought two wars. This is a sickening feeling, you may. 
be sure. 

Tt seems plain that a deep, moral issue is involved here that. con- 
cerns every citizen. If this thing is allowed to continue, tomorrow or 
next year every citizen may come under the inquisition. The dossicr 
on every citizen will be on file for the use of any person or group 
having enough overt or covert power to gain access to them. 

Sincerely, 


? 


On August 1966, Federal employees who were retired from the 
armed services were told to complete and return within 7 days, with 


their social security numbers, a 15-page questionnaire, asking, among 
other things: 


How much did you earn in 1965 in wages, salary, com- 
missions, or tips from ali jobs? 

How much did you carn in 1965 in profits or feos from 
working in your own business, professional practice, partner- 
ship, or farm? 

Flow much did you receive in 1965 from social security, 
pensions (nonmilitary) rent (minus expenses), interests or 
dividends, unemployment insurance, welfare payments, or 
from any other source not already entered 2 

Flow much did other members of your family carn in 1965 
in wages, salary, commissions or tips? (Before any deduc- 
tions.) (For this question, a family consists of two or more 
poco in the same household who are related to each other 

y blood, marriage, or adoption.) If the exact amount is not 
known, give your best estimate. : ; 

How much did other members of your family earn in 1965 
in profits or fees from working in their own business, pro- 
fessional practices, partnership, or farm ? 
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How much did any other member of your fam ly receive in 
1965 from social security, pensions, rent (mim. expenses), 
interest or dividends, unemployment insurance, velfare pay- 
ments; or from any other source not already entered ? 


RIGHT TO COUNSEL 


Section 1(k) of the bill guarantees to Federal workers the oppor- 
tunity of asking the presence of legal counsel, ofa friend or other 
person when undergoing an official interrogation or i:ivestigation that 
could lead to the loss of their jobs or to disciplinary action. 

The merits of this clause are manifold; not least vf which is that 
uniformity and order it will bring to the present crazy quilt practices 
of the various agencies concerning the right to coun::1 for employees 
facing disciplinary investigations or possible loss of security clear- 
ances tantamount to loss of employment. The Civil ‘service Commis- 
sion regulations are silent on this critical issue. In the absence of any 
Commission initiative or standard, therefore, the em sloying agencies 
are pursuing widely disparate practices. To judge fr m the question- 
naires and other evidence before the subcommittee. a few agencies 
appear to afford a legitimate right to counsel, prol::bly many more 
do not, and still others prescribe a “right” on papér but hedge it in 
such a fashion as to discourage its exercise. Some apps rently do not set 
any regulatory standard, but handle the problem on an ad hoc basis. 

On a matter as critical as this, such a pointless div: rsity of practice 
is poor policy. So far as job-protection rights are co: cerned, all Fed- 
eral employees should be equal. 

A second anomaly in the present state of affairs derives from recent 
developments in the law of the sixth amendment »y the Supreme 
Court. In view of the decisions of Miranda v. Arizo ia, 884 U.S. 436 
and L'scobedo vy. Illinois, 878 U.S. 478, it is clear “hat any person 
(including Federal employees) who is suspected of 2 crime is abso- 
lutely entitled to counsel before being subjected to ¢ istodial interro- 
gation. Accordingly, some agencies, such as the Ti:ternal Revenue 
Service, acknowledge an unqualified right to counsel for an employee 
suspected of crime but decline to do the same for cowerkers threatened 
with the loss of their livelihoods for noncriminal reasons. In the sub- 
committee’s view, this discrimination in favor of the -riminal suspect 
is both bad personnel policy as well as bad law. It weld be corrected 
hy this section of the bill. 

The ultimate justification for the “right-to-counsel” clause, however, 
is the Constitution itself. There is no longer any serious doubt that 
Federal employees are entitled to due process of las. as an incident 
of their employment relation. Once, of course, the courts felt other- 
wise, holding that absent explicit statutory limitaticn, the power of 
the executive to deal with employees was virtually unfi ttered. 

The doctrinal underpinning of this rule was the 191}:-century notion 
that the employment relation is not tangible “property.” Both the 
rule and its underpinning have now been reexamine:!. The Supreme 
Court in recent years has emphasized the necessity of providing 
procedural due process where a man is deprived of his job or livelihood 
by governmental action. 
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While the courts havo as yet had no occasion to articulate a specific 
right to counsel in the employment relationship, there can obviously 
be no doubt that the right to counsel is of such a fundamental character 
that it is among the essential ingredients of due proccss. What is at 
stake for an employee in a discharge proceeding—often including 
personal humiliation, obloquy and penury—is just as serious as that 
involved in a criminal trial. This is not to suggest that all the incidents 
of our civilized standard of a fair trial can or should be imported into 
Federal discharge proceedings. But if we are to have. fair play for 
Federal employees, the right of counsel is a sine qua non. It is of a 
piece with the highest traditions, the fairest laws, and the soundest 
policy that this country has produced. And, in the judgment of this 
subcommittee, the clear affirmation of this basic right is very. long 
overdue. 

The need for such protection was confirmed at the hearings by all 
representatives of Government employee organizations and unions. 

The president of the National Association of Letter Carriers 
testified : 


Tt is a practice in the postal inspection service, when an 
employee is called in for questioning by the inspectors on a 
strictly postal matter that does not involve a felony, to deny 
the right of counsel, The inspectors interrogate the employee 
at length and, at the completion of the interrogation, one of 
the inspectors writes out a statement and pressures the em- 
ployee to sign it before he leaves the room. We have frequently 
asked the postal inspection service to permit these employees 
to have counsel present at the time of the interrogation. The 
right for such counsel has been denied in all except a few 
cases. If the employee is charged with a felony, then, of course, 
the law takes over and the right for counsel is clearly estab- 
lished but in other investigations and interrogations no 
counsel is permitted. 


Several agencies contend that right to counsel is now granted in 
formal adverse action proceedings and that appeals procedures make 
this section unnecessary for informal questioning. Testimony and com- 
plaints from employees indicate that.this machinery does not effec- 
tively secure the opportunity of the employee to defend himself early 
enough in the investigation to allow a meaningful defense. 

The predicament of postal employees as described at the hearings 
reflects the situation in other agencies as reported in many individual 
cases sent to the subcommittee. While it is undoubtedly true that in 
some simple questioning, counsel may not be necessary, in many mat- 
ters where interrogation will result in disciplinary action, failure to 
have counsel at the first level reacts against the employee all the way 
up through the appeal and review. In the case of a postal employee, 
the subcommittee was told— 


The first level is at the working foreman’s level. He is the 
author of the charges; then the case proceeds to the post- 
master, who appointed the foreman and, if the individual is 
found quilty of the charge at the first level, it is almost in- 
evitable that this position will be supported on the second 
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level. The third level is the regional level, sud the policy 
there is usually that of supporting the local postmaster. A 
disinterested party is never reached. The fou: th level is the 
Appeals Board, composed of officials appointe-1 by the Post- 
master General. In some cases, the region wili overrule the 
postmaster, but certainly the individual does ot have what. 
one could style an impartial appeals procedure 


Employees charged with no crime have been su! jected to intensive 
interrogations by Defense Department investigaters who ask intimate 
questions, make sweeping allegations, and threate: dire consequences 
unless consent is given to polygraph tests. Employees have been 
ordered to confess orally or to write and sign statements. Such inter- 
views have been conducted after denial of the emyJoyee’s request for 
presence of supervisor, counsel, or friend, and in several instances the 
interrogations have resulted in revocation of a security clearance, or 
denial of access to classified information by transf{c r or reassignment, 
with the resulting loss of promotion opportunities. 

Witnesses testified that employees have no recourse against the 
consequences of formal charges based on information and statements 
acquired during a preliminary investigation. This r-nders meaningless 
the distinction urged by the Civil Service Commissi»n between formal 
and informal proceedings. 

EXCEPTIONS 


The act under section 9, does not apply to the ederal Bureau of 
Investigation. Furthermore, section 6 provides that nothing in the act 
will prohibit an official of the Central Intelligence: Agency and the 
National Security Agency from requesting any emy loyee or applicant 
to take a polygraph test or a psychological test, or te provide a personal 
financial statement designed to elicit the persona! information pro- 
tected under subsections 1 (e), (f), (i), and (j). In such cases, the 
Director of the agency or his designee must make 1 personal finding 
with regard to each individual to be tested or examined that such 
test or information is required to protect the natic-nal security. 

An exception to the right-to-counsel section has been provided to 
limit this right for employees in the Central Intellivence Agency and 
the National Security Agency to a person who s«rves in the same 
agency or a counsel cleared by the agency for access ‘o the information 
involved. Obviously, it is expected that the empl! yee’s right to be 
accompanied by the person of his choice will not be «lenied unless that 
person’s access to the information for the purpose of the case is clearly 
inconsistent with the national security. Other lenguage recognizes 
problems unigue to these two agencies. For instance. section 7 requires 
exhaustion of remedies by employees of the Central Intelligence 
Agency and the National Security Agency and state; that the act does 
not affect whatever existing statutory authority these agencies now 
possess to terminate employment. Section 8 is designed to assure that 
nothing in the act.is construed to affect negatively : ny existing statu- 
tory or executive authority of the Directors of the C:-ntral Intelligence 
Agency and National Security Agency to protect their information 
in cases involving their employees. Consequently. procedures com- 
mended to the subcommitte by the Director of the Central Intelli- 
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gence Agency are spelled out for asserting that authority in certain 
proceedings arising under the act. Other committee amendments to 
S. 1085, as detailed carlicr, were adopted to meet adminstrative re- 
quirements of the Federal security program and the intelligence 
community as well as the management needs of the executive branch. 


ENFORCEMENT 


Enforcement of the rights guaranteed in sections 1 and 2 of the bill 
is lodged in the administrative and civil remedies and. sanctions of 
sections 3, 4, and 5, Crucial to enforcement of the act is the creation 
of an independent Board on Employee Rights to determine the need 
for disciplinary action against civilian and military offenders under 
the act and to provide relief from violations. 

Testimony at the hearings as well as investigation of complaints 
have demonstrated that in the area of employee rights, a right is 
only as secure as its enforcement. There is overwhelming evidence 
that employees have heretofore frequently lacked appropriate remedies 
either in the courts or the Civil Servico Commission for pursuing 
rights which belong to them as citizens. 

Under the remedies afforded by sections 8, 4, and 5 of the bill, an 
employee who believes his rights are viol ated under the act has several 
courses of action : 

(1) He may pursue a remedy through the agency procedures 
established to enforce the act, but the fact that he does not choose 
to avail himself of these does not preclude exercise of his right 
to seek other remedies. 

(2) He may register his complaint with the Board on Employee 
Rights and obtain a hearing. If he loses there, he may appeal to 
the district court, which has the power to examine the record as 
a whole and to affirm, modify, or set aside any determination or 
order, or to require the Board to take any action it was authorized 
to take under the act. 

(3) He may, instead of going directly to the Board, institute 
a civil action in Federal district court to prevent the threatened 
violation, or obtain complete redress against the consequences of 
the violation. 

He does not need to exhaust any administrative remedies but if he 
elects to pursue his civil remedies in the court under section 4, he 
may not seek redress through the Board. Similarly, if he initiates 
action before the Board under section 5, he may not also seck relief 
from the court under section 4. 

The bill does not affect any authority, right or privilege accorded 
under Executive Order 11491 governing employee-management co- 
operation in the Federal service. To the extent that there is any over- 
lapping of subject matter, the bill simply provides an additional 
remedy. , 

THE BOARD ON EMPLOYEES’ RIGHTS 


As a result of hearings on S. 3779, the section creating a Board on 
Employees’ Rights was added to the bill for introduction as S. 1085. 
Employees have complained that administrative grievance pro- 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 
36 


cedures have often proved ineffective because they are cumbersome, 
time-consuming, and weighted on the side of mang.:ement. Not only 
do those who break the rules go unpunished many tims, but the fearful 
tenor of letters and telephone calls from throughout the country indi- 
cate that employees fear reprisals for noncomplian:e with improper 
requests or for filing of complaints and grievances, Oral and written 
directives of warning to this effect have been verifie:! by the subcom- 
mittee. Section 1(e) of the bill, therefore, prevents rsprisals for exer- 
cise of rights granted under the act and in such event accords the indi- 
vidual cause for complaint before the Board or the coi rt. 

Concerning the original bill in the 89th Congress, which did not 
provide for a board, representatives of the 14th department of the 
American Federation of Government Employees cormmented that the 
remedies are the most important aspects of such a hi! because “unless 
due process procedures are explicitly provided, th: remaining pro- 
visions of the bill may be easily ignored or circumy :nted by Federal 
personnel management. As a matter of fact, we believe, the reason 
employees’ rights have been eroded so rapidly and so devastatingly 
in the last few years is the absence of efficient, expe. litious, uniform, 
and legislatively well defined procedures of due pro«ess in the execu- 
tive departments of the Federal Government.” 

An independent and nonpartisan Board is assured by congressional 
participation in its selection and by the fact that no member is to be 
a government employee. Provision is made for conzressional moni- 
toring through detailed reports. 

Senator Ervin explained the function of the Board established by 
section 5 as follows: 


The bill sets up a new independent Federal .geney with 
authority to receive complaints and make rulings on com- 
plaints—complaints of individual employees or unions rep- 
resenting employees. This independent agency, ‘hich would 
not be subject in any way to the executive brinch of the 
Government, would be authorized to make rulings on these 
matters in the first instance. It would make « ruling on 
action in a particular agency or department that san alleged 
violation of the provisions of the bill, with aut! ority either 
on the part of the agency or the part of the indi :idual or on 
the part of the union to take an appeal from the r-iing of this 
independent agency to the Federal court for jud vial review. 


Throughout its study the subcommittee found tht a major area 
of concern is the tendency in the review process in th: courts or agen- 
cies to do no more than examine the lawfulness of the a«tion or decision 
about which the employee has complained. For purp: ses of enforcing 
the act, sections 3, 4 and 5 assure adequate machinery for processing 
complaints and for prompt and impartial determina ‘ion of the fair- 
ness and constitutionality of general policies and practices initiated at 
the highest agency levels or by the Civil Service C: mmission or by 
Executive order. a‘ ‘ 

Finding no effective recourse against administrative actions and 
policies which they believed unfair or in violation of their rights, 
individual employees and their families turned to Cony:ress for redress. 
Opening the hearings on invasions of privacy, Senator Ervin stated: 
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Never in the history of the Subcommittee on Constitutional 
Rights have we been so overwhelmed with personal com- 
plaints, phone calls, letters, telegrams, and office visits. In all 
of our investigations I have never seen anything to equal the 
outrage and indignation from Government employees, their 
families, and their friends. It is obvious that appropriate 
remedies are not to be found in the executive branch. 

The complaints of privacy invasions have multiplied so 
rapidly of late that it is beyond the resources of Congress and 
its staff to repel effectively each individual official encroach- 
ment, Each new program brings a new wave of protest. 


Prof, Alan Westin, director of the Science and Law Committee of 
the Bar Association of the city of New York, testified that these com- 

laints “have been triggered by the fact that we do not yet have the 

ind of executive branch mechanism by which employees can lodge 
their sense of discomfort with personnel practices in the Federal Gov- 
ernment and feel that they will get a fair hearing, that they will secure 
what could be called ‘employment due process.’ ” 

To meet this problem, Professor Westin proposed an independent 
board subject to judicial review, and with enforcement power over a 
broad statutory standard governing all invasion of privacy. Although 
it is continuing to study this proposal, the subcommittee has tempo- 
rarily rejected this approacch in, the interest of achieving immediate 
enforcement of the act and providing administrative remedies for its 
violation, For this reason it supports the creation of a limited Board 
on Employees’ Rights. 

Perhaps one of the most important sections of the bill, if not the 
most important section, according to the United Federation of Postal 
rea is the provision establishing the Board. The subcommittee was 
tola— 


It would appear absolutely essential that any final legisla- 
tion enacted into law must necessarily include such a pro- 
vision. We can offer no suggestion for improvement of this 
section, As presently constituted the section is easily under- 
stood; and the most excellent and inclusive definition of the 
proposed “Board on Employees’ Rights” which could pos- 
sibly be enacted into law. It defines the right of employees to 
challenge violations of the proposed act; defines the proce- 
cuires involved. as well as the authority of the Board, penalties 
for violation of the act, as well as establishing the right of 
judicial review for an aggrieved party, and finally provides 
for congressional review, and in effect, an annual audit by 
the Congress of all complaints, decisions, orders, and other 


related information resulting from activities and operations 
of the proposed act. 


Sanctions 

The need for sanctions against offending officials has been evident 
throughout the subcommittee’s investigation of flagrant disregard 
of basic rights and unpunished flaunting of administrative guidelines 
and prohibitions. It was for this reason that 8. 3779 of the 89th 
Congress and S. 1035, as introduced, contained criminal penalties 
for offenders and afforded broad civil remedies and penalties. 
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Reporting on the experiences of the American Civil Liberties Union 
in such employee cases, Lawrence Speiser testified : 

In filing complaints with agencies includin «the Civil Serv- 
ice Commission, the Army and the Navy, as I have during 
the period of time I have worked here in Wa shington, I have 
never been informed of any disciplinary action taken against 
any investigator for asking improper questic is, for engaging 
in improper investigative techniques, for barring counsel 
when a person had a right to have counsel, or for a violation 
of any number of things that you have in his bill. Maybe 
some was taken, but I certainly couldn’t get that information 
out of the agencies, after making the complaiits. I would sug- 
gest that the bill also encompass provision for disciplinary 
ction that would be taken against Federal employees who 
violate any of these rights that you have set out in the bill. 


Other witnesses also pointed to the need for ths disciplinary meas- 
ures afforded by the powers of an independent. Board to determine 
the need for corrective action and punishment, ind felt they would 
be more effective than criminal penalties, 

In view of the difficulty of filing criminal churges and obtaining 
prosecution and conviction of executive branch efficials which might 
render the criminal enforcement provision meanir zless for employees, 
the criminal penalties were deleted and a Board:«.n Ikmployee Rights 
incorporated into the scheme of remedies and sanctions in the bill.* 

Although the Civil Service Commission and th: executive agencies 
have advocated placing such administrative timedies within the 
civil service grievance and appeals system, the st:committee believes: 
that the key to effective enforcement of the unigie rights recognized 
by this act lies in the employee’s recourse to an 3 idependent body. 

“The theory of our Government,” Professor. ‘Vestin testified, “is 
that there should be somewhere within the executi: « branch where this 
kind of malpractice is corrected and that good aministration ought 
to provide for control of supervision or other prctices that are not 
proper. But the sheer size of the Federal Establishinent, the ambiguity 
of the relationship of the Civil Service Commissio + to employees, and 
the many different interests that the Civil Service Commission has to 
bear in its role in the Federal Government, suggc st that it is not an 
effective instrument for this kind of complaint pro: edure.” 


SECTION-BY-SECTION ANALYSIS 
SECTION 1 


Section 1(a) makes it unlawful for a Federal of cial of any depart- 
ment or agency to require or request, or to atte inpt to require or 
request, any civilian employee of the United State: serving in the de- 
partment or agency or any person seeking employ:nent to disclose his 
race, religion, or national origin, or the race, religion, or national 
origin of any of his forebears. 

This section does not. prohibit inquiry concerning citizenship of such 
individual if his citizenship is a statutory condition of his obtaining or 


1In the 89th Congress, S. 1085. 
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retaining his employment. Nor docs it preclude inquiry of the indi- 
vidual concerning his national origin or citizenshp or that of his fore- 
bears when such inquiry is thought necessary or advisable in order to 
determine suitability for assignment to activities or undertakings re- 
lated to national security within the United States or to activities or 
undertakings of any nature outside the United States. 

This provision is directed at any practice which places the employee 
or applicant under compulsion to reveal such information as a condi- 
tion of the employment relation. Jt is intended to implement the con- 
cept underlying the Federal merit system by which a person’s race, 
religion, or national origin have no bearing on his cent to be con- 
sidered for Federal employment or on his right to retain a Federal 
position. This prohibition does not limit the existing authority or the 
executive branch to acquire such information by means other than 
self-disclosure. 

Section 1(b) makes it unlawful for any officer of any executive de- 
partment or executive agency of the U.S. Government, or for an 
person acting or purporting to act under this authority, to state, mti- 
mate, or to attempt to state or intimate, to any civilian employee of the 
United States serving in the department or agency that any notice 
will be taken of his attendance or lack of attendance at any assemblage, 
discussion, or lecture held or called by any officer of the executive 
branch of the U.S. Government, or by any person acting or purporting 
to act under his authority, or by any outside parties or organizations 
to advise, instruct, or indoctrinate any civilian employee of the United 
States serving in the department or agency in respect to any matter or 
subject other than (1) the performance of official duties to which he 
is or may be assigned in the department or agency, or (2) the develop- 
ment of skills, knowledge, or abilities which qualify him for the 
performance of such duties. ue 

Nothing contained in this section is to be construed to prohibit 
taking notice of the participation of a civilian employee in the 
activities of any professional group or association. 

This provision is designed to protect any employee from compulsion 
to attend mectings, discussions, and lectures on political, social, and 
economic subjects unrelated to his duties. It prevents Government. 
officials from using the employment relationship to attempt to in- 
fluence employee thoughts, attitudes, and actions on subjects which 
may be of concern to them as private citizens. In particular, this 
language is directed at practices and policies which in effect require 
attendance at such functions, including official lists of those attending 
or not attending; its purpose is to prohibit threat, direct or implied, 
written or oral, of official retaliation for nonattendance. 

This section docs not affect existing authority for providing infor- 
mation designed to promote the health and safety of employees. Nor 
does it affect existing authority to call meetings for the purpose of 
publicizing and giving notice to activities or service, sponsored by 
the department or agency, or campaigns such as charitable fund cam- 
paigns and savings bond drives. 

Section 1(c) makes it unlawful for any officer of any executive 
department or agency, or for any person acting or purporting to act 
under his authority, to require or request or to attempt to require or 
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reqnest any civilian employee serving in the dejiartment or agency to 
participate in any way in any activities or un¢:-ctakings unless they 
are related to the performance of official duties to which he is or may 
be assigned in the department. or agency or tc. the development of 
skills, knowledge, or abilities which qualify him for the performance 
of such duties, 

This section is directed against official practie: s, requests, or orders 
that an employee take part in any civic functi¢., political program, 
or community endeavor, or other activity which he might enjoy as a 
private citizen, but which is unrelated to his emy loyment. It does not 
affect any existing authority to use appropriati techniques for pub- 
licizing existence of community programs sué!: as blood-donation 
drives, or agency programs, benefits or services. and for affording 


opportunity for employee participation if he desires. 

Section 1(d) makes it unlawful for any offiesr of any executive 
department or agency, or for any person acting under his authority 
to require or request or attempt to require or ‘request, any civilian 
employee serving in the department or agency to make any report of 
his activities or undertakings unless they are related to the perform- 
ance of official duties or to the development of s ‘ills, knowledge, or 
abilities which qualify him for the performane of such dutics, or 
(2) unless there is reason to believe that the emy.loyee is engaged in 
outside activities or employment in conflict wit! his official duties, 

This section is a minimum guarantee of the freesiom of an employee 
to participate or not to participate in any endeay«r or activity in his 
private life as a citizen, free of compulsion to report. to supervisors 
his action or his inaction, his involvement or his noninvolvement. This 
section is to assure that in his private thoughts, ac: ions, and activities 
he is free of intimidation or inhibition as a result of the employment 
relation. ; 

The exceptions to the prohibition are not legistative mandates to 
require such information in those circumstances, but merely provide 
an area of executive discretion for reasonable management purposes 
and for observance and enforcement. of existine laws governing 
employee conduct and conflicts of interest, 

Section 1(e) makes it unlawful for any officer of any executive 


his personal relationship with any pemon connected with him by blood 
or marriage, or concerning his religious beliefs or practices, or con- 
cerning his attitude or conduct with respect to sexual matters, 

Tn accordance with an amendment made after hearings on S, 37 79, 
@ proviso is included to assure that nothing contaj: ed in this section 
shall be construed to prevent a physician from elicit ‘ng such informa- 
tion or authorizing such test in the diagnosis or -reatment of any 
civilian employee or applicant where he feels the inf »rmation is neces- 
sary to enable him to determine whether or not the individual is 
suffering from mental illness, The bill as introduce 1 limited this in- 
quiry to psychiatrists, but an amendment extended it to physicians, 
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in respect to the performance of any of the official duties to which he 
is or may be assigned. 

This section is designed to abolish and prohibit broad general in- 
quiries which employees have likened to “fishing expeditions” and 
to confine any disclosure requirements imposed on an employce to 
reasonable inquiries about job-related financial interests. This docs 
not preclude, therefore, questioning in individual cases where there is 
reason to believe the employee has a conflict of interest with hia 
official duties. 

Section 1 (Is) makes it unlawful for a Federal official of any depart- 
ment or agency to require or request, or attempt to require or request, 
a civilian employee who is under investigation for misconduct, to 
submit to interrogation which could lead to disciplinary action with- 
out the presence of counsel or other person of his choice, if he wishes. 

This section is intended to rectify a longstanding denial of due 
process by which agency investigators and other officials prohibit or 
discourage presence of counsel or a friend. This provision is directed 
at any interrogation which could lead to loss of job, pay, security 
clearance, or denial of promotion rights. 

This right insures to the employee at the inception of the investiga- 
tion, and the section does not require that the employce be accused 
formally of any wrongdoing before he may request presence of counsel 
or friend, The section does not require the agency or department to 
furnish counsel, 

‘A committee amendment to S. 782 adds a proviso that a civilian 
employee serving in the Central Intelligence Agency or the National 
Security Agency may be accompanied only by a person of his choice 
who serves in the agency in which the employee serves, or by counsel 
who has been approved by the agency for access to the information 
involved. 

Section 1(1) makes it unlawful for a Federal official of any depart- 
ment or agency to discharge, discipline, demote, deny promotion, re- 
locate, reassign, or otherwise impair existing terms or conditions of 
employment of any employee, or threaten to commit any such acts, 
because the employee has refused or failed to comply with any action 
made unlawful by this act or exercised any right granted by the act. 

This section prohibits discrimination against any employee because 
he refuses to comply with an illegal order as defined by this act or 
takes advantage of a logal right embodied in the act. 


SECTION 2 


Section 2(a) makes it unlawful for any officer of the U.S, Civil 
Service Commission or any person acting or purporting to act under 
his authority to require or request, or attempt to require or request, 
any executive department or any executive agency of the U.S. Govern- 
ment, or any officer or employee serving in such department or agency, 
to violate any of the provisions of section 1 of this act. 

Specifically, this section is intended to ensure that the Civil Service 
‘Commission, acting as the coordinating policymaking body in the area 
of Federal civilian employment shall be subject to the same strictures 
as the individual departments or agencies. 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060008-0 
44 


Section 2(b) makes it unlawful for any office: of the U.S. Civil 
Service Commission, or any person acting or purporting to act under 
his authority, to require or request, or attempt toe require or request, 
any person seeking to establish civil service statis or eligibility for 
civilian employment, or any person applying for employment, or any 
civilian employee of the United States serving in ny department or 
agency, to submit to any interrogation or examination or to take any 
psychological test which is designed to elicit fro: him information 
concerning his personal relationship with any person connected with 
him by blood or marriage, or concerning his religious beliefs or prac- 
tices, or concerning his attitude or conduct wit! respect to sexual 
matters. ; 

This section is intended to assure that the Civil Sprvice Commission 
shall be subject to the same prohibitions to whic! departments and 
agencies are subject in sections 1 (e) and (f). The provisos contained 
in section 1(¢) are restated here to assure that nothing in this section 
is to be construed to prohibit a physician from arquiring such data 
to determine mental illness, or an official from infor:iing an individual 
of a specific charge of sexual misconduct and affor: mg bim an oppor- 
tunity to refute the charge. 

Section 2(c) makes it unlawful for any officer of the U.S. Civil 
Service Commission to require or request any person seeking to estab- 
lish civil service status or eligibility for auplogneae or any person 
applying for employment in the exceutive branch of the U.S. Govern- 
ment, or any civilian employee serving in any depar'ment or agency to 
take any polygraph test designed to elicit from hitn information con- 
cerning his personal relationship with any eon eonnected with him 
by blood or marriage, or concerning his religious }s+liefs or practices, 
or concerning his attitude or conduct with respect fo sexual matters. 

This section applies the provisions of section 1(f) to the Civil 
Service Commission in instances where it has aut! ority over agency 
personnel practices or in eases in which its officials 1 quest information 
from the applicant or employee. 


SECTION 38 


This section applies the act to military supervisors by making 
violations of the act also violations of the Uniform Code of Milirary 
Justice. 

SECTION 4 


Section 4 provides civil remedies for violation of t 1¢ act by granting 
an applicant or employee the right to bring a «vil action in the 
Federal district court for a court order to halt the violation, or to 
obtain complete redress against, the consequences of the violation. 
The action may be brought in his own behalf or in behalf of himself 
and others similarly situated, and the action may be filed against 
the offending officer or person in the Federal Disi ‘ict court for the 
district in shiek the violation cesurs er is threaten. er in the dist rint 
in which the offending officer or person is found, er in the District 
Court for the District of Columbia. 

The court hearing the case shall have jurisdiction to adjudicate the 
eivil action without regard to the actuality or amcunt of pecuniary 
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injury done or threatened. Moreover, the suit may be maintained 
without regard to whether or not the aggrieved party has exhausted 
available administrative remedies. If the individual complainant has 
pursued his relief through administrative remedies established for 
enforcement of the act and has obtained complete protection against 
threatened violations or complete redress for violations, this relief 
may be pleaded in bar of the suit. The court is empowered to provide 
whatever broad equitable and legal relief it may deem necessary te 
_ afford full protection to the aggrieved party; such relief may include 


restraining orders, interlocutory injunctions, permanent injunctions, 
mandatory injunctions, or such other judgments or decrees as may be 
necessary under the circumstances. 

. Another provision of section 4 would permit an aggrieved person to 
give written consent to any employee organization to bring a civil 
action.on his behalf, or to intervene in such action. “Employee organi- 
vations” as used in this section includes any brotherhood, council, 
federation, organization, union, or professional association made u 
in whole or in part of Federal civilian employees, and which deals with 
departments, agencies, commissions, and independent agencies regard- 
ing employee matters. 

‘A committee amendment provides that the Attorney General shall 
defend officers or persons who acted pursuant to an order, regulation, 
or directive, or who, in his opinion, did not willfully violate the pro- 
visions of the act. 

SECTION 5 


Section 5 establishes an independent Board on Employees’ Rights, 
to provide employees with an alternative means of obtaining admin- 
istrative relief from violations of the act, short of recourse to the 
judicial system. 

Section 5(a) provides for a Board composed of three members, 
appointed by the President with the consent of the Senate. No member 
shall be an employee of the U.S. Government and no more than two 
members may be of the same political party. The President shall 
designate one member as Chairman. 

Section 5(b) defines the term of office for members of the Board, 
providing that one member of the initial Board shall serve for 5 years, 
one for 3 years, and one for 1 year from the date of enactment; any 
member appointed to fill a vacancy in one of these terms shall be ap- 
pointed for the remainder of the term. Thereafter, each member shall 
be appointed for 5 years. 

Section 5(c) establishes the compensation for Board members at 
$75 for each day spent working in the work of the Board, plus actual 
travel expenses.and per diem in lieu of subsistence expenses when away 
from their usual places of residence. ; 

Section 5(d) provides that two members of the Board shall consti- 
tute a quorum for the transaction of business. ; 

Section 5(e) provides that the Board may appoint and fix the com- 
pensation of necessary employees. and make such expenditures neces- 
sary to carry out the functions of the Board. 

Section 5(f) authorizes the Board to make necessary rules and reg- 
ulations to carry out its functions. . 
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Section 5(g) provides that the Board shall have the authority and 
duty to receive and investigate written complaints from or on behalf 
of any person claiming to be affected or aggrieved by any violation: 
or threatened violation of this act, and to conduct a hearing on each 
such complaint. Moreover, within 10 days after the receipt of such a 
complaint, the Board must furnish notice of time, place, and nature 
of the hearing to all interested parties, and within 50 days after con- 
cluding the hearing, it must render its final decig:on regarding any 
complaint. ; 

Section 5(h) provides that officers or represent :tives of any em- 
ployee organization in any degree concerned with «ployment of the 
category in which the violation or threat occurs, shall be given an 
opportunity to participate in the hearing throu,zh submission of 
written data, views, or arguments. In the discretion of the Board they 
are to be afforded an opportunity for oral present: tion. This section 
further provides that Government employees called :ipon by any party 
or by any Federal employee organization to parti¢ipate in any phase 
of any administrative or judicial proceeding under ti:is section shall be 
free to do so without incurring travel cost. or loss in, ]-ave or pay. They 
shall be free from restraint, coercion, interference intimidation, or 
reprisal in or because of their participation. Any periods of time spent 
by Government employees during such proceedings hall be held to be 
Kederal employment. for all purposes. 

Section 5(i) applies to the Board hearings the »rovisions of the 
Administrative Procedure Act relating to notice and conduct of hear- 
igs insofar as consistent with the purpose of this <»ction. 

Section 5(j) requires the Board, if it determines af er a hearing that 
this act has not been violated, to state such determination and notify 
all interested parties of the findings. This determinstion shall consti- 
tute a final decision of the Board for purposes of ju: icial review. 

Section 5(k) specifies the action to be taken by the Board if, after 
a hearing, it determines that any violation of this xt has been com- 
mitted or threatened. In such case, the Board shall j nmediately issue 
and cause to be served on the offending officer or er iployee an order 
requiring him to cease and desist from the unlawf! practice or act. 
The Board is to endeavor to climinate the unlawful act or practice 
hy informal methods of conference, conciliation, and persuasion. 

Within its discretion, the Board may, in the case of a first offense, 
issue an official reprimand against the offending offi er or employee, 
or order the employee suspended from his position \ithout pay for a 
period not exceeding 15 days. In the case of a secq: d or subsequent 
offense, the Board may order, the offending officer. cr employee sus- 
pended without pay for a period not exceeding 30 divs, or may order 
his removal from office. S 

Officers appointed by the President, by and with the advice and 
consent of the Senate, are specifically excluded frog: the application 
of these disciplinary measures; but the section prov des that, in the 
case of a violation of this act by such individuals, the Board may 
transmit a report concerning such violation to the P-esident and the 
Congress. : ; 

_ Section 5(1) provides for Board action when any off: er of the Armed 
Forces of the United States or any person acting und«r his authority 
violates the act. In such event, the Board shall (1) su mit a report to 
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the President, the Congress, and to the Secretary of the military de- 
partment concerned, (2) endeavor to eliminate any unlawful act or 
practice through informal methods of conference, conciliation, and 
persuasion, and (8) refer its determination and the record in the case 
to any person authorized to convene general courts-martial under 
section 822 (article 22) of title 10, United States Code. When this 
determination and report is received, the person designated shall im- 
mediately dispose of the matter under the provisions of chapter 47 
of title 10 of the United States Code. 

Section 5(m) provides that when any party disagrees with an order 
or fal determination of the Board, he may institute a civil action 
for judicial review in the Federal district court for the district wherein 
the violation or threatened violation occurred, or in the District Court 
for the District of Columbia. 

The court has jurisdiction to (1) affirm, modify, or set aside any 
determination or order made by the Board, or (2) require the Board 
to make any determination or order which it is authorized to make 
under section 5(k) but which it has refused to make. In considering 
the record as a whole, the court is to set aside any finding, conclusion, 
determination, or order of the Board unsupported by substantial 
evidence. 

The type of review envisioned hero is similar to that obtained under 
the Administrative Procedure Act in such cases but this section affords 
a somewhat enlarged scope for consideration of the case than is now 
generally accorded on appeal of employee cases. The court here has 
more diserction for action on its own initiative. To the extent that 
they are consistent with this section, the provisions for judicial revicw 
in title 5 of the United States Code would apply. 

Section’ 5(n) provides for congressional review by directing the 
Board to submit to the Senate and to the Mouse of Representatives an 
annual report which must include a statement concerning the nature 
of all complaints filed with it, the determinations and orders resulting 
from hearings, and the names of all officers or employees against whom 
any penalties have been imposed under this section. 

Section 5(0) provides an appropriation of $100,000 for the Board 
on Employee Rights. 

SECTION 6 


Section 6 provides that nothing in the act shall be construed to 
prohibit an officer of the Central Intelligence Agency or of the 
National Security Agency, under specific conditions, from requesting 
an applicant. or employee to submit a personal financial statement of 
the type defined in subsection 1 (i) and (j) or to take any polygraph 
or psychological test designed to clicit the personal information pro- 
tected under subsection 1(e) or 1(f). 

Tn these agencics, such information may be acquired from the em- 
ployee or applicant by such methods only if the Director of the agency 
or his designee makes a personal finding with regard to each individ- 
ual that such test or information is required to protect the national 
security. 

SECTION 7 


Section 7 requires, in effect, that employees of the Central Intelli- 
gence Agency and the National Security Agency exhaust their admin- 
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istrative remedies before invoking the provisions of section 4 (the 
Board on Employee Rights) or section 5 (the Feceral court action). 
An employee, his representative, or any organization acting in his be- 
half, must first submit a written complaint to the agency and afford 
it 120 days to prevent the threatened violation or t« redress the actual 
violation. A proviso states that nothing in the act : ffects any existing 
legal authority of the Central Intelligence Agency under 50 U.S.C. 
403(c) or of the National Security Agency under 50 U.S.C. 833 to 
terminate employment. 
SECTION 8 


Section 8 provides that nothing in the act she | be construed to 
affect in any way authority of the directors of the C-ntral Intelligence 
Agency or the National Security Agency to protest or withhold in- 
formation pursuant to statute or Executive order. [n cases involving 
his employees, the personal certification by the Dire::tor of the agency 
that disclosure of any information is inconsistent with the provision 
of any statute or Executive order is to be conclusive and no such in- 
formation shall be admissible in evidence in any civil action under 
section 4 or in any proceeding or civil action under <ection 5. Nor may 
such information be receivable in the record of any iiterrogation of an 
employee under section 1(k). 


SECTION 9 


Section 9 provides that the Federal Bureau of Invsstigation shall be 
excluded from the provisions of this act. 


SECTION 10 


Section 10 provides that nothing contained in secti ns 4 or 5 shall be 
construed to prevent the establishment of departinent and agency 
grievance procedures to enforce this act. The section makes it clear 
that the existence of such procedures are not to preclude any applicant 
or employee from pursuing any other available remcilies. However, if 
under the procedures established by an agency, the complainant has 
obtained complete protection against threatened vi»lations, or com- 
plete redress for violations, such relief may be pleailed in bar in the 
nee district court or in proceedings before the Board on Employees’ 
Rights. 

Furthermore, an employee may not seek his remedy through both 
the Board and the court. If he elects to pursue his 1emedies ¢ rough 
the Board under section 5, for instance, he waives his right under 
section 4 to take his case directly to the district court. 


SECTION 11 


Section 11 is the standard severability clause. 


O 
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